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TEOPIA TA ICTOPIA AEPXXABMU | MPABA

O.I' MYPAIIITUH

Onexcanop I'ennaodiniosuy Mypawiun, 0oxmop
opuouyHux Hayx, npogecop Hayionanonoi
axkademil enympiwnix cnpas Yxpainu

OOPMVIIA IMII3AKOHHOCTI: IIPUBHAYEHHS TA CKJIAJIOBI

[Tpouec 3MilHEHHS NPaBOBOi OCHOBHM JEPXKABHOTO W CYCHINIBHOTO JKUTTS MOTpedye
YBKHIIIOTO CTABJICHHS JI0 MiATOTOBKH Ta YXBAJICHHS HOPMAaTUBHHX aKTiB.

3a yMOB 3aKOHHOCTi BCi HOPMAaTHBHI aKTH MOIIISFOTHCS Ha JIBI CYMiAPSIHI TPYIH: 3aKOHU
i mig3akoHHi akTH. lle cTaHOBUTH rapaHTiIO JEMOKPATH3MY BCi€l CHCTEMU MPABOBHX aKTiB,
YTUIEHHS B IeprKaBi 3araJibHAX MPHHLHITIB ITpaBa.

BepxoBeHCTBO 3aKOHY SK OIMH 3 OCHOBHMX MPUHIMIIIB CUCTEMH JIXKepeJl npasa nepeada-
qae:

— HalO1bLI 3HAYY1Lli, TUMIOBI i yCTalleHi CyCHiJibHI BIIHOCHHH, 110 OTPeOyOTh PaBOBO-
TO PeryJIOBaHHS, MalOTh PETYIIOBATUCS HacaMIepe] 3aKOHOM, IPUIOMY KOJIO IIHX BiJHOCHH
MOCITiTIOBHO PO3UIMPIOETHCS;

— KOJi3il, [0 MOXYTh BUHUKATH MiK 3aKOHOM Ta iHIIMMHU HOPMaTUBHUMH aKTaMH, MalOTh
BUPIIIYyBaTHCS HA OCHOBI MOJIOXEHB 3aKOHY;

— MOXJIMBI PO30iKHOCTI UM CYNEePEeYHOCTi MiXK 3aKOHOM i CTPAMOBAHUMH Ha HOro BHKO-
HAHHs HOPMATHBHMMH aKTaMH TIOTPEOYOTh MOMEPE/IHHOr0 CTBOPEHHS BIZMOBI/IHHX TapaHTiii
3aKOHHOCTI y cepi npaBOTBopqocn i rapaHTii MOKJINKaHi 3a0e3MeYNTH Ti TONOKEHHS, Ha
OCHOBI SIKHIX 3acajyl CYCIUIBHIX BiTHOCHH PETYMOBANHCS O 3aKOHOM, 8 MOXKIIMBI OPYIIEHHS
MPUHIIKIY POBIAHOT POJTi 3aKOHY HIBHIKO BHITPABJISIIHCS.

VY 3aKoHax, 1[0 yXBaJIOE€ BUIIWI opraH JepxaBHOi Biagu abo pedepeHayMH, MiCTIThCS
TOJIOBHI (NepBUHHI) HOPMATUBHI MOJIOXKEHHS, IO BPEryJbOBYIOTh OCHOBHI MHUTAHHS JKUTTS
JepXKaBU i CyCIiNbCTBA, — MiJBAJIMHU MPaBoBOi cucTeMu. OCh YoMy Mae OyTH LIJIKOBUTA
BIJIMOBITHICTh HOpPMaM 3aKOHIB YCi€l pelITH HOPMATHBHHMX AaKTiB, OCKUIBKH TiAOpsAIKO-
BaHICTh 3aKOHaM € OJIHI€I0 3 HAMBAXIMBIIINX MEPEIyMOB 3a0e3MeueHHs JeMOKpaTU3My Tpa-
BOBOI CHCTEMHM CyCHiIbCTBA B Iijtomy 1. JIOCHiIKeHHS Konma aKkTiB, AKi MM Ha3MBAEMO
TEPMiHOM «ITiJ3aKOHHI», ITepeayciM Oe3nocepeTHbO OB’ A3aHe 3 aHaJi30M MpobieM 3abesmne-
YEeHHs 3aKOHHOCTI.

[TinzakoHHI HOpPMAaTHBHI aKTHU € YAaCTHHO 3arajibHOI CUCTEMHM JKepen MpaBa YKpaiHu,
HOCISIMH OCHOBHUX BJIACTHBOCTEH i BHpa3HHKaMH OCHOBHHX IPHHLHIIIB, MPUTAMAHHHUX il
cucremi. Ilopsn 3 TpUHIUIIOM BEpXOBEHCTBA 3aKOHY OHA 3 TaKMX HAMBaXKIMBIIINX BIACTH-
BOCTel — cyBopa iepapxis Jukepen npasa. [1oB’s13aHa 3 MM CyIiAPSAAHICTE HOPMATUBHUX aKTiB
3a0e3nedye IXHIO €HICTh, BOHA € OZIHI€I0 3 MepeayMOB yTUICHHS 3aKOHHOCTI. lepapxist mxe-
pel mpaBa 03Ha4ya€ Taky ixX CyHiApsAHICTb, 32 KO HMXKYi 32 PAHTOM JIXKepelia BUTLTUBAIOTH 13
BUIINX, HE MOXYTh Hi CYNIEpeUrTH 1M, Hi 3MiHIOBATH YH CKacOBYBATH iX. Miclie [pkeperna mpa-
Ba B IIilf CUCTeMI, K MPABHJIO, BiAMOBiAaE TOMY MICIIIO, IKe TIOCIIa€ B CUCTEMI CY0’ €KTiB Tpa-
BOTBOPYOCTi CY0’€KT, 1110 € HOCIEM IIHOTO JIXKepea.

© O.I. Mypamun, 2002
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Teopis Ta icTopis AepxaBu i npaBa

[Tepiue Micue B Takiii cBOEpiAHiN iepapXidHild MipaMial HANEeXKUTh 3aKOHAM — MEeperyciM
Konctutyii — akTy HaliBHINOT IOPUAUYHOT CHUITH, SIKUW y 0aratbox KpaiHax OyB yXBaJeHHA
HalBUINMM (€IWHUM) OpraHoM 3akoHonaBuoi Biaau (Ykpaina, bonrapis, Jlateis, MakenoHis,
Monnosa, CiioBayunHa, CioBeHis1, YropiiuHa, Y30ekucTan, Yexis Ta iH.) abo 3aranbsHOHApOI-
HHUM TOJIOCYBaHHSM — pedepeHnymoM (Azepbaiimkan, Anbanis, binopycs, Bipmenis, [anis,
Ectonis, Kazaxcran, JIutsa, Pocis, Typeuunna, @panuis ta iH.).

O3Haka Mi3aKOHHOCTI MpUTaMaHHa OiNbIIOCTI MPAaBOBUX aKTiB B YKpaiHChbKill nepxasi,
BOHA XapaKkTepHa I MPaBOTBOPYOI MisUIEHOCTI YHOBHOBKEHHX CY0’€KTiB. AJie €IHICTh Tpa-
BOBOTO PETyJIIOBaHHS CYCIIBHIX BiTHOCHH 3a0e3Meuy€eThes HacaMIepe] HOPMAaTHBHUMHI aK-
TaMmH, [0 BHPAKAIOTH BOJIO AEP’KaBH Ha BCTAHOBJIEHHS, 3MiHY UM CKACyBaHHS IOPUAMIHUX
HOPM. )

Ho nia3akoHHMX aKTiB HANEKATh Pi3Hi 32 IOPHANYHOIO CHIIOK i xapaKTepOM HopMH. Ix
MOJKHA TOJUINTH Ha TaKi OCHOBHI IPYIIN: 3arajibHi, MiCLEBI, BITOMYi i JIOKAIIbHI.

Jlo meproi rpymy Hajie:kaTh HOPMATHBHI ITi3aKOHHI aKTH, SIKi BUAAIOTh AEpXKaBHI opra-
HU 3arajibHOi KOMIETEHIIiT Ta BiJAMOBiqHI KONEKTHBHI Cy0’e€KTH Oe3mocepenHboi AeMOKpaTil
(Hapon Ykpainwu, 3rigHo 3i cT.cT. 3, 3-1 3akony «IIpo BceykpaiHCchbkuii Ta MiciieBi pedepeHy-
MU») 1 IOLIMPIOETHCA HA BCIX 0Ci0 y MexaX KpaiHH.

Jlo 3aranbHUX MiJ3aKOHHUX aKTiB BigHeceHo Yka3u llpesupeHta YkpaiHu, MOCTAaHOBH Ta
posnopsmkeHHs Kabinety MiHicTpiB YkpaiHu, Haka3u MiHICTEpCTB i BiJOMCTB.

MicueBi mij3akOHHI aKTH — KOMTIETEHIIis TEPUTOPiabHUX Cy0’€KTIB MPaBOTBOPUYOCTi. Bo-
HU TOIIUPIOIOTHCSA Ha 0Ci0, 110 MENIKAaKTh i mepedyBaroTh Ha 1iii Teputopii. Lli aktu crocy-
IOThCSl TIMTaHb MiCIIEBOTO JKUTTS B MeXaX MEeBHOI aJJMiHiCTPaTHBHO-TEPUTOPiaAIbHOT OMHUII
— obnacri, paiioHy, micta, cenumia i T.iH. J[o UMX aKTiB HajeXaTh PO3MOPAIKEHHS MiCIEBHX
JepKaBHUX a[MiHICTpaliii, pilleHHs] OpraHiB MiCLIEBOr0 CaMOBPsIyBaHHS 2, @ TAKOX PillIeH-
H$l, yXBajieHi MicueBuM pedeperaymoM (cT. 143 Koncturyuii Ykpainy, 1. 2 ct. 7 3akony «I1po
MiclleBe caMOBpsIyBaHHs B YKpaiHi») abo ToJoCyBaHHSAM Ha 3arajbHUX 300pax rpoMaisH
(. 2 ct. 69 BkazaHoro 3akoHy). Ciii 3a3HAUYUTH, O BCEpeNHi caMoi MiICUCTEeMU MiCLIEBUX
HOPMATUBHUX aKTiB TAKOX Ji€ MPUHLMN iepapxii. HopMaTuBHMIA akT BUIOI MiclieBOT paju
(obnacHoi, palioHHOT) 000B’I3KOBUI s HUYKYOT MiCLIEBOT pajiu.

Bijomui HOpMaTHBHI akTH MPAMOro HApOJOBMA/s NPHIAMAIOTH Cy0’€KTH rary3eBoi KOM-
neTeHuii. [XHa 1is momMpIOeThCA Ha Bei oprauisarii Ta Ha oci6, mo BXOZATh JI0 LBOTO BiZIOM-
CTBa, a0 Ha IXHIO OKpeMy JIaHKy. BOHH YHOPMOBYIOTE MUTAHHS BHY TPIillTHBOTO 3HAYECHHS TI€B-
HOTO BiJIOMCTBa — MiHICTEpCTBA, IEPKABHOTO KOMITETy TOIO. ToMy, B IPUHIIHITI, BOHH CIIpS-
MOBaHi Ha peryJroBaHHA BHYTPIIIHiX MUTaHb BiIOMCTB. Binom4i akTu BuIae aep:xkaBHUil op-
raH y Mexax HaJaHuX HOMy Jep’KaBoK HOPMOTBOPUHX MpaB. Bigomui akTu cami cKiI1agaioTh
MEBHY CHCTEMY, PO3Pi3HAIOThHCS 3a CBOEIO IOPUAMYHOIO cuioro. Halibinbiny 1opuauuHy cuity
cepell HUX MaloTh aKTH LIEHTpalibHUX oprais. Lle, Hampukiaza, Haka3u, IHCTPYKLUii MiHICTpiB.
Bigomui HOpMaTHUBHI aKTH BUIAIOTH TAaKOXK LEHTPaJIbHI OPraHy IOCTHIIIT, HATTIY, KOHTPOJIO,
YMNOBHOBa&)KEHI Ha BUJIAHHS TaKUX aKTiB, 10 PEIAMEHTYIOTh iXHIO BHYTPIIIHIO JisTBHICTh.
Cepen 1i€l rpynu BapTO BUOKPEMUTH aKTI/I—piH.IeHHH YIOBHOBa)KEHUX CyO’€KTiB TpSIMOTO Ha-
pofoBias (HaNpUKIaj aKT, NPUIHATHI Ha 3’i310 4K 3aralbHUX 300pax yuuTeniB micra,
NpaLiBHUKIB OXOPOHHU 3/10POB’s PAiiOHY TOLLO).

JlokanpHi mi3aKOHHI aKTH — [Ie HOPMH, MPEAMETOM SKUX € BHYTPIIlHI BiTHOCHHU B Me-
JKax sKOro-HeOy.b MiANPHEMCTBA, YCTAHOBH, oprauizauii. [lpukiaj nokansHOro akTy — npa-
BHJIA BHY TPILIHBOTO TPYZI0BOrO Po3mopsiaKy. Taki akT MaroTh 6araro puc, CXOXKHX 3 BiJIOMHH-
MU aKTaMH, OfiHade iXHi 3MICT i FopuandHa cuia Outbir oOMexeni. Jlokalbhi akTy — 1e akTH
BHYTPILIHBOI Aii (CTOCYIOTECS MEBHOIO MiANPHEMCTBA, OPraHisauii), BUpaKaroTh 3acaiu Je-
LeHTpatizauii B HOPMATHBHOMY peryJoBaHHi.

v IOpI/IL[I/I‘IHII/I JiTeparypi € KiJbKa qoopMymOBaHL WO BiXOOPAXKAIOTH MiI3aKOHHICTH
aKTIB: «IPUHHATHI Ha BUKOHAHHS 3aKOHY», KIIPUIHATHHA y MeXaX MOBHOBaXXEHb, 1[0 HATaHI
3aKOHOJaBCTBOMY, «anﬁHaTHﬁ Ha miacrasi 3aKOHY». OnHaK €QUHOIO 11 BCiX aKTIiB 3arajib-
HOIO (hOpMYIIOIO TTiA3aKOHHOCTI € (bopMyna «HA TI/ACTaBi Ta Ha BUKOHAHHS 3aKOHY», YCi XK
iHII, Ha HaII TOIIAA, BUIUIMBAIOTH i3 Hel i He € creliaibHUMHU I aKTiB THX YH iHIIHX
cy0’exTiB paBoTBOpYOCTi. [lominaTu x GopMyiy: «Ha MmifCTaBi Ta HA BUKOHAHHS 3aKOHY» Ha
JIBi CAMOCTIiHI YaCTHUHH, SK 1I¢ 1HOJII TPAIUISIETCS, raJaEMO, HEAOLIILHO, OCKIIbKU caMe Cy-
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Mypawun O.I7 dopmyna nig3akoHHOCTI: MPU3HAYEHHA Ta CKNafoBi

KYIHICTb ii eIeMEHTIB JJa€ HaM MOBHE YsBIEHH: MPO MiA3aKOHHICTh aKTiB, IXHIO METy i Micle
B CHCTEMI JDKepeI mpasa.

dopmyna «Ha miACTaBi Ta Ha BAKOHAHHS 3aKOHY» BHUIUIMBAE 3 TAKUX O3HAK 3aKOHY, SIK HO-
ro BUINA IOPHIMYHA CHJIa ¥ TIEPBUHHICTE. BuIlia ropunndHa cuiia BUSBISETHCS, TTO-TIEPIIE, Y
He3anepeyHocTi 3aKoHy. Lle o3Havae, mo HisKuii iHmui aep>kaBHUN opraH, okpiM BepxoBHoi
Panu Ykpainu uu Hapony YkpalHM LUISXOM 3arajlbHOHAPOAHOTO pedepeHayMy, He MOXe CKa-
CyBaTH 3akOoH. BUJaHHs )k HOBOro 3aKOHY B 0araTboX BHUMaJKaxX TATHE 3a COOOI CKacyBaHHS
9i 3MiHy BiAmoBigHuWX aktiB. [lo-mpyre, BuIIa OpUAWYHA CHJA 3aKOHY BHUSBISETHCS B
000B’I3KOBiH BiJIMOBITHOCTI iHIINX aKTiB 3aKOHOBI. [IepBUHHICTh 3aKOHY B TOMY, 1110 BiH CJTy-
KUTh 0A3UCOM JIJIsl HOPMOTBOPUOT NisTTBHOCTI ¥ UIs iepKaBHUX OPraHiB, i i cy0’eKTiB 0e3-
MOCePeAHBOr0 HapoaoBnamLIsl. ToMy TpakTyBaHHS (GOPMYJIH «HA MiJACTaBi 3aKOHY» SIK MPHi-
HATTS aKTy B MeXXaxX KOMIMETEHLil BKa3aHUX Cy0’ €KTiB 3 JoAep KaHHSAM MPUHLUIIB, 110 BCTa-
HOBJIEH] 3aKOHOM, BUJA€THCS TIEBHOK Mipor0 WITYyYHUM. «Ha migcTaBi 3akoHy» O3Hauae «Ha
0asi if y cyBopiii BignoBigHOCTI 3 HUM». Ll opmyna BinoOpaskae oHy 3arajibHy pHCY 3MiCTy
MiJI3aKOHHUX aKTiB — BOHW 0a3yIOThCS Ha 3aKOHI, a TAKOXK OHY 3arajibHy OCOOJMBICTh TXHBOT
IOPUIMYHOI CHJIM — BOHH 3aKOHOBI HE CyIepeyars.

DopMyJH TTiI3aKOHHOCTI 03HAYAIOTH BiINIOBIAHICT MMiJJ3aKOHHUX aKTiB HE TUTbKH 3aKOHAM,
a il iHIIMM aKTaM, 110 MaloTh BiIHOCHO HUX O1JIbII BUCOKY FOpUANYHY cuily. OHaK OCHOBHOIO
BHMOTOIO JI0 TiJ3aKOHHUX aKTiB € BiJMOBiIHICTh MepenyciM came 3akoHaMm. B iHmomy pasi
came TIOHSATTS ITiJ3aKOHHOCTI BTpavae cBiil ceHc. KokHMIA 1miJ3aKOHHUIA aKT, 6e3MocepeTHbO YH
OIMOCEPEKOBAHO — Yepe3 aKTH BUIIOT FOPUAMYHOT CHJIH, SIKi T€X MArOTh BiJMOBIAaTH 3araibHii
(hopMyIi TTiI3aKOHHOCTI, HE TIOBUHEH CYTIEPEYUTH aKTaM, [0 MaOTh BHIILY IOPUIUYHY CHITY.

Hpyra yactuna hopMynu — «Ha BUKOHAHHS 3aKOHY» 3yMOBJIEHA THM, IO B 3aKOHi 3arajib-
HUM TMPaBUIIOM YHOPMOBYIOThCSI HaiOiNblI 3HAYyIlli, TUMOBI W yCTaleHi BiIHOCHHH, MiA3a-
KOHHI K aKTH AeTaJlbHillle PeryJIIoTh KOHKPETHI BiTHOCHHH, 1110 YacTille 3MiHIOIOThHCS. 3aKo-
HOZAaB4a JisUTBHICTD Jep)KaBU CTaBUTH 32 METY 3aKpPilTUTH OCHOBHI MPABOBI MPUHIIMITA i Haii-
3arajibpHilIi npaBoBi HOpMU. [1i13aKOHHI X aKTH JafOTh 3MOTY OXOIUTH BEJIMKE KOJIO JeTaeH,
0COOMMBOCTEH, Ki HEe MOXKYTh OyTH BpaxoBaHi B Mexax 3akoHy. Mo)kHa cKas3aru, 10 HopMa
npaga (SKII0 BOHA c(hopMyIbOBaHA HEKa3yiCTHYHO) — L€ TaKe 3arajbHe MpaBHIo, ike 000B’s13-
KOBO KOHKPETHU3YEThCS B iHIINX, MiANOPSAKOBAHUX Lill HOpMi, MpaBuiax. Taky HOpMY AOCHUTh
4acTO HEMOXJIUBO O€3MOCEePeAHbO 3aCTOCYBATH 10 KOHKPETHOIrO KUTTEBOTO BUMAIAKy. BoHa
noTpedye KOHKpeTH3allil iHIIMMH HOPMaMH, SIKi TAKOX € 3araJJbHUMH, alie OiIbII AeTalbHIMA
MpaBUIIAMH .

Heranizawis if KOHKpETH3aLis HOPM 3aKOHY MOKE BUPAXKATHCS AK IIIAXOM BCTAHOBICHHS
OKPEMHX HOPM, TaK i IPUAHATTAM HOBHX HOPMATHBHIX aKTiB, a B Psi/li BUNA/KIB — i yXBaseH-
HSIM CUCTEMH TaKUX aKTiB. 3a3HAYMMO, 1110 KOHKPETU3ALlisl HOPM 3aKOHY B Ii[3aKOHHHX aKTaX
Jla€ MOXKJTHBICTh BPaxOBYBAaTH PO3BUTOK BiHOCHH, IO PETYNIOIOTHCS, BHOCUTH 3MiHH B Me-
JKax 3aKOHY.

Ha >xanp, min3akoHHa HOPMOTBOPYICTh HEPIAKO Ja€ MPHUKIAAN CYNEPeUIUBOi «KOHKPETH-
3alii» KOHCTUTYIIHUX Ta iHIIMX 3aKOHONABYMX IOJIOKEHb. Y TMiA3aKOHHMX aKTaX 4acom
TPAIUIAIOThCS TPSAMi MOPYIIEHHS MOJIOXKEHb 3aKOHY, HOr0 «0OMUHAIOThY. Taka «KOHKPETH-
3aLisy He TIJbKY He TapaHTye peajisallilo MpaBoBUX HOPM, a i HaBmaku — y 6araTboX BUMAJ-
KaxX MepeKpydye X COiaTbHO-FOPUIUYHII 3MICT, TPU3BOAUTH 10 MAIiHHS MPECTIDKY MpaBa i
3aKOHHOCTI, 3aBJIa€ IIKOIU MPAaBOBOMY BHXOBAHHIO JIOHel. Y 3B’S3Ky 3 THM, IO MOAiOHI BU-
MAaJIKU TPAIUISIFOTHCS TOCUTH YacTo, a MIKOAA UM 30MTKU BiJl HUX 3POCTAIOTh, BEIEMH BaXKITHBO
3’CyBaTH MPUYMHU TaKWUX MOPYIIEHb 3aKOHIB, JedopMallil mpaBOCBiIOMOCTI IXHiX aBTOpIB,
BUBUMTH MeXaHi3MH 3a0e3MeUeHHs 3aKOHHOCTI MMiJI3aKOHHUX aKTiB, e(peKTUBHOCTI (OPM KOH-
CTUTYL[IITHOTO KOHTPOJTIO.

Posmspatoun GopMmyiy: «Ha BUKOHAHHS 3aKOHY», MU 3HOBY MOBEPTAEMOCS 0 TOTO, LIO0
MiI3aKOHHI HOPMATHBHI aKTH € HEBiI’EMHOIO YaCTHHOIO CUCTEMH DKepel IpaBa YKpaiHu, He-
CYTb Ha c00i ii pucH i 0co6mnuBoCTi. CXeMaTHYHO I}0 CUCTEMY MOXHA BiZJOOPa3UTH TAKUM YH-
HoM. Llentp cucremu — KoHcTtutytis. Bin nporo meHTpy pamianbHO po3TallloBaHi akTH, IO
PO3BUBAIOTS ii MOJIOXKEHHS. SIK MpaBMIIo, B TAKUX aKkTaX BimoOpaskeHa KOHCTUTYIiHA HOpMa,
a MOTIM 11 PO3BUBAIOTh | KOHKPETU3YIOTh. BiNIBIIICTh aKTiB HA I[LOMY — MEPLIOMY — PiBHi Ma-
10Th ()OpMY 3aKOHIB. 3a IIMHU aKTaMH, IO PO3BUBAIOTH MOJOKCHHS KOHCTHUTYIi, THMH K
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paniaibHUMU BEKTOPAMH, aJie Jalti Bill UEHTPY, PO3TALIOBYIOTECS aKTH, SIKI MOXKHA HA3BATH aK-
TaMu KOHerTI/ISa]_Ill it neranisauii. Y HAX MiCTATBCS HOPMH, 1O BUILTMBAIOTH i3 aKTiB, KOTPI
po3BHBaNy ii MONOXKEHHS. BOHN KOHKPETHU3YIOTh i AETaNi3yIOTh OKPEMi MOJOKEHHS 3aKOHIB.
Ha upomy piBHi OiNbIIICT aKTIiB € Ti13aKOHHUMHU.

3BuuaiiHo, noxiOHi cxemu Oarato B oMy yMOBHi. He 3aBku it He B ycix rajy3sx npasa,
il He B yCiX rpynax CycHiJbHUX BiJHOCHH HaBiTh y paMKaX OJHi€i, OKpeMO B3sTOI rajysi J10-
JIEPHKY€ETHCSl TaKU JTAHLIOKOK HOPMATUBHUX aKTiB. AJie SKIIO PO3KJIACTH iX MO-MOPSAKY,
BIJIMOBITHO JIO CTYIEHs JeTaii3allil KOHCTUTYLIHHUX MOJIOXKEeHb, MU JIiCTAHEMO HaiuiTKile
VSIBIIEHHSI PO MicCIe MiJJ3aKOHHUX HOPMAaTWBHUX aKTiB y CUCTEMi JDKepen mpaBa YKpaiHu, Ha-
OYHY JIeMOHCTpaIlito (OpMYJI «Ha BUKOHAHHS 3aKOHY.

Takum unHOM, (hOopMyJia «Ha BUKOHAHHS 3aKOHY» O3HA4a€: «y PO3BUTOK TMOJIOKEHD 3aKO-
Hy», «3 METOI0 Opradisauii BUKOHaHHS 3akoHy». KBaumicikyBaru ii Tinbku SK NPUHHSATTS
MiJ3aKOHHUX aKTiB Ha MiJCTaBi MPAMOro MPUITUCY 3aKOoHY Oyno O He 30BciM TouHO. [1puiiHAT-
TS BKa3aHUX HOPMATHBHUX aKTiB MOXKe OyTH Oe3mocepeHpo MependadeHe 3aK0HOM; y 3aKOHi
Moxke OyTH MmoOiyHa BKa3iBKa Ha HEOOXiJHICTh MPUHHATTS MiA3aKOHHOTO HOPMATHBHOTO aKTa
YMOBHOB)KEHNM Cy0’€KTOM ab0 cy6’ektamu (Hanpukian Kogeke 3akoHiB nipo mpailio YKpaiHu
nependavae MPURHSTTS MPaBUI BHY TPIIIHBOTO TPYIOBOTO PO3MOPSIKY BIACHUKOM ab0 yIOB-
HOB2)XEHUM HUM OPraHOM 3a IMOTOMXKEHHSIM 3 MPOQCMiIKOBUM KOMITETOM MHiAMPUEMCTBA, yC-
TaHOBU, OpraHizariii).

1o  mo hopMynH «IIPUHHATHIA Yy MeXaxX MOBHOBAXEHb, 10 HAIaHi 3aKOHOIABCTBOMY, TO
ii, IK BHIOA€THCS, OXOILTIOE 3arajibHa (hopMyia «Ha TMiJCTaBi Ta Ha BUKOHAHHS 3aKOHY». 3aKo-
HOM 37e0iibIIoro mepeadadyeHo He TiTbKKW (OpMy BTIJIECHHsI MPaBOBUX TPHUIHCIB Pi3HUX
Cy0’€KTiB MiJI3aKOHHOI MPaBOTBOPUOCTi, a W KOMIETEHILil0, TOOTO MOBHOBaXEHHS IHUX
Cy0’€KTiB, 110 BeIyTh HOPMOTBOPYY HisUIbHICTh TUTBKW HA MiACTaBi i TibKM HA BUKOHAHHS
BKa3aHUX 3aKOHOM MOJIOKeHb. [IpuiHATTS cy0’€eKTaMu MpaBOTBOPUOCTI HOPMATUBHUX aKTiB Yy
MeKaX [XHiX TTOBHOBKECHB 3 MIEBHOTO KOJIa TUTaHb € 000B’I3KOBOKO MEPETyMOBOIO IXHBOT 3a-
KOHHOCTI, a He Ii3aKOHHOCTI.

Okpim 3arayibHOi (OPMYITH MiA3aKOHHOCTI, Kl MatOTh BiAMOBiAaTH BCi 0€3 BUHATKY 3a-
KOHOJIaBUi aKTH, JUI OKPEMHUX aKTiB iCHYIOTh KOHKpeTHi (opMyinu. Bonn BusHaueni B Konctu-
TyUii il 3aKOHOABYMX aKTaxX YKpaiHu.

1 Anexcees C.C. Oo6u1as Teopus mpasa. B nByx Tomax. T. 2 — M., 1982. — C. 219.
2 boeinuu O.J1. Tligzaxonnuit axt // FOpugnuna ennuknonenis. T.4. — K., 2002. — C. 537.

Ompumano 24.10.2002
Pe3srome

B crarbe aHaIM3UPYIOTCS 0COOEHHOCTH MOI3aKOHHBIX aKTOB, KOTOPBIE MOIpAa3/e/ieHbl Ha TAKUE IPYIIIIbI:
0011[1i€, MECTHBIE, BEIOMCTBEHHBIE, JIOKAJIbHBIE.

Oouias GpopMyia MoJ3aKOHHBIX aKTOB: «Ha OCHOBE M BO HCTIOJIHEHHS 3aKOHA) HHTEPIPETUPYETCS KaK OC-
HOBHAs M caMasi €MKasi CpeJid BCeX JIPYTUX, MOCKOIBKY OHA YETKO yKa3bIBaeT Ha IIABHbIE OCOOCHHOCTH MO/~
3aKOHHBIX aKTOB: NIEPBUYHOCTH BBICIINX 3aKOHOJATENLHBIX aKTOB, (KOHCTUTYIIMN U 3aKOHOB); COOTBETCTBUE
MO/3aKOHHBIX AKTOB 3THM BBICIIMM 3aKOHAM TOCYIapCTBa, MOJIOKEHHE KOTOPBIX OHU KOHKPETU3UPYIOT U Jie-
TaNN3UPYIOT IPUMEHUTENBHO K OCOOCHHOCTSM OOLIECTBEHHBIX OTHOILCHHUI B ONpeJeIeHHbIX OTPACIIAX HKU3-
HEJEeATEIbHOCTH O0IIIeCTBA.

ITockonbKy 3a4acTyr0 MOA3AKOHHBIE CEKThl HCKAXKAIOT COIHATBHO-TOJUTHYECKOE COACPIKAaHUE 3aKOHOB,
KOTOPbIE OHU CTPEMILTHUCH KOHKPETH3HPOBATh, HEOOXOAMMO MCCIIE0BATh MPHYMHBI TAKMX UCKAKEHUH, pa3pa-
00TaTh MeXaHU3M 00eCIIeUeHUs 3AKOHHOCTH TIPHHUMAEMBIX MTOA3aKOHHBIX aKTOB, MOBHIEHHS 3()HEeKTHBHOC-
TH (OpPM KOHCTHTYLIHOHHOTO KOHTPOJISL.



bieyrn B.C. lNpaBoBa aHTpononoria. [1o nuTaHHA Npo AOCNIAKEHHSA NIOANHW B NpaBi

B.C.BIT'YH

B’auecnae Cmenanosuu bicyn, acnipanm Incmu-
mymy Oepxcasu i npaea im. B.M. Kopeyvkozo
HAH Ykpainu

IMPABOBA AHTPOITIOJIOTI'TSA.
JO ITIUTAHHSA ITPO JOCIIIKEHHS JIFOJJUHUA B ITPABI
(3akingenns) *

ITumanns npo micye npasoeoi anmpononozii 8 cucmemi HayK 3alTUIIAETbCA JUCKY CIHHIM.
OckinbKu B JliTepaTypi HeMae €JHOCTI B TOMIsAAax Ha 3MICT (Ta Mexi) ii mpeamera i,
BiMOBIIHO, YiTKO c(OPMYIILOBAHOTO MOHATTS «IIPABOBA AHTPOTIONOTisA» **, HEMAE i €HOCTI B
MODIAJaX Ha BH3HAYCHHS 11 MiCIsl B CUCTeMi HayK. 3arajiom 1s mnpodiema morpedye TomaaTKo-
BOTO JTOCJTi/DKEHHS. Y 3aMporOHOBaHii CTaTTi po3MIAIatoThCs 1Ba B3aEMOIIOB’ sI3aHi 11 acrek-
Th. [lepmnit — cmamyc npaBoBOi aHTPOTOJNOTIT K caMOCTilHOT (UM B CKIaJi iHIIOT) HAayKH;
Ipyruil — i1 cniegioHouienHs 3 IHIIMMU HAyKaMK Ta HAYKOBUMH HarpsiMamH.

A. Cmamyc npasoeoi anmpononocii. [IpaBoBy aHTpononori}o 3a CTaTyCcoM, MOYKHA ysIBJIsI-
TH Ta o6rpyHTOByBaTH sk: 1) OKpeMy HayKy; 2) po3nin (raiy3b, HaHpSIM) HayKH (HayKOBoro Ha-
npsmy); 3) MI)KZ[I/ICL[I/IHJ'IIHapHI/II/I (ab0 Oe3BiMHOCHMIA) HAYKOBO-AOCIiTHUIILKUI HAMTPSIM.

1. IIpaBoBa aHTPOTIONOTiS PO3MIAAAETHCS SIK OKpeMa HayKa (Uu K Taka, 10 MPEeTeHIyE Ha
el cTaryc) Tofi, Koy HaeThes Mpo MeBHi 11 acnekTy, (HarpuKIai, paBoBa eTHorpadis), abo
npo ii cTaHOBNEHHS SK He3aJeXXHOi (Bif iHIIMX HAyKOBUX HANpsMiB) HayKHW Ta HaBYAJIBHOT
JUCLIUILIIHUA.

2. [IpaBoBa aHTPOTMOJNOTiA MOCTAE K PO3.iJ MEBHOT HAYKH, 30KpeMa, Koiu WAeTbes mpo 1l
po3yMiHHA y (inocodcbkoMy UM corioforivHoMy BuMipi. Tak, € qyMka, o nmpaBoBa aHTpPO-
noJiorisi — 1ie adbo po3ain couiansHOi anTponojorii (I.P.Byaman), abo Moxe OyTH elleMeHTOM
Tak 3BaHOi KpuTH4HOI couionorii (IT.Pondani) ***

TUMoBUM MPUKIIAZOM, OJTHAK, MOXKe OyTH HOTpaKT}/BaHHH il sik po3miny (eanysi) ¢inocogit
npasa ****.

Y Takomy pa3i nmpaBoBa aHTPOIIOJIOTISI «...BUBYAE CIIBBiTHOMIEHHS 0COOVMCTOCTI i TIpaBa,
0COOMCTICTh K 00’€KT Aii paBa Ta 11 BUMOTH J0 MpaBa, CTPYKTypy LiHHOCTEH 0COOMCTOCTI
Ta TPaBo SK 3aci0 yTiIEeHHs WX IHHOCTEH y CyCIijbHE )KUTTS, IPaBa JIIOAWHU Ta X I0pUIY-
HM 3MmicT, ce6TO B 1inomy ocobucTicanit acnekt npagay (0.0. Bangypa !). AGo x BoHa KOH-

* VTouHeHHS 10 MepeKIay 3 aHrTiifchKol MOBH B Tepimiit gacTii crarTi («Uacormc Kuiscpkoro yHiBep-
curety mpasa» Nel/2002): 1. [pamo b. Manunoscvkoeo (Crime and Custom in Savage Society,1926.) Tpeba
nepekyiagat sIK «37I04YMH Ta 3BUYAll y JAMKOMY CYCHiNBCTBI», a He «3BHYall Ta KOHQIIKT y JUKOMY
cycninbeTBiy. 2. [Ipamto K. Jlesenina ta E. Adamcon-Xobens (The Cheyenne Way, 1941) Tpeba nepekiaaaTu
sk «lllnsax Yeiienne», a ue «lllnax Keiiene». 3. Tlpissumie M. Gluckman moxe Takox TpPaHCIITEpyBaTH SK
« naxkmen.

* OueBHIHO, caMe TOMy MaeMO Pi3Hi Ha3BH 3GIPHHKIB TOCIiIKeHb 3 IpaBoBoi anTpornonorii: «[Ipaso Ta
AHTPOMOJIOTIs», « AHTpoMoIOTis npaBay, «IIpaBoBa aHTpoNoJOTis», «KOpUIUMYHA aHTPOMONOTisY, K AHTPOIO-
JIoriuHe BUBYEHHS (JOCIiKEHHS) MpaBay TOLLO.

**% Jraniiiceka mociinuuus I1.PoHdani o6rpyHTOBY€E HEOOXiAHICTH yBEeIEHHS Tak 3BaHOT KPUTHYHOT
couioJiorii, sika 6 crupanacs Ha MKIMCUHUILTIHAPHUH MiAXiA i ckiaganach OW 3 TPhOX TUCHHUILTIH: 3araibHOT
Teopil mpasa, moJjiTcouionorii Ta, ocoOIMBO, MPaBOBOi aHTpPOMOJOrii 3i cBoiM moTeHuianom. Ronfani P.
L’antropologia giuridica per una sociologia del diritto critica // Sociologia del Diritto. — Ne 1995. — Ne 22. —
P. 155-166.

**%* BogHouac 3ayBaKUMO, 110 JesKi (inocodu npaBa He BBAKAIOTH MPABOBY aHTPOIMOJIOTIF0 YaCTHHOK
¢inocodii npasa (nanpukian B.C. HepcecsHu, sikuid, mpoTe, NMpodiemMy «oCoOUCTICTh, paBo, Aepikana » 6a-
YUTh YACTHHOIO «cHucTeMH dinocodil npasay). [dus.: Hepcecsany B.C. ®unocodus npasa. — M., 1997. —
C.92-112.

© B.C.biryn, 2002
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CTUTYIOE «...TaKWi MiAXiJ A0 MpaBa, KOJIM OCTAHHE [paBo — B.5.| po3misIaeThCst Kpi3h MpU3-
My Iroackkux s0amuocmetiy (C.1. Makcumos) 2.

3. IlpaBOBY aHTPOIMOJIOTiO YaCTO TPAKTYIOTh K MEPEBAXKHO MIKIUCIUTUTIHAPHUN HAYKO-
BO-JIOCITiTHULIKUI HAIpsSIM (2 44 TOJli BOHA, 3a JIOTIKOI, HE CTa€ caMOCTiliHOI0?), SiKUid, Ha-
HPUKIAM, TOCTiIXKY€E «IIPaBOBi CHCTEMH, BUKOPUCTOBYIOUH METO/] i TEOPiI0 KYJIbTYPHOI aHTPO-
nosiorii» * (P. ®peny) 3.

Take po3MaiTTs MOMISAAIB HA CTATyC MPABOBOT aHTPOIIOJIOTIT MOSCHIOEThCS OAraToacnekT-
HicTIO 11 POOIEMaTHKH, OCOOTMBOCTSAMHI PO3BUTKY HAayK Ta HAIIOHAJHHUX HAYKOBUX TPaul-
1iH, sIKi TEBHOIO MipO0 BU3HAYAIOTh MicIle Tpo0JieM MpaBa Ta aHTPOIIOJIOTiT B CUCTEMI HayK.

b. Cnisgionouenns npagogoi anmpononoaii' 3 iHuumu HaAyKamu ma HAyKoSUMU HANPIMA-
mu. OCKiNIBKM HE BUHHMKA€E CyMHIBIB IIOA0 11 MKAMCLUIUTIHAPHOTO XapaKTepy, IPaBoOBy aHT-
POTIOJIOTiF0 MOXHA IHTEPNPETYBATH AK YaCTUHY Ti€i YK iHINOT HAYKHM (HANpPMKIa/ MPpaBO3HAB-
CTBa, aHTPOMOJIOTii, coLiadbHOI aHTpoMoIOorii) abo Ak caMocTiily Hayky. Ii micue B cuctemi
HAayK BH3HAYAETHCS HU3KOIO YMHHUKIB.

Io-nepuue, 6GSCyMHiBHI/H71 B32€MO3B’ 130K (heHOMeHa MpaBa Ta aHTpononorii’ HeobxigHo
JOCTIiIUTH 11 B3aeMo3B’si3ku. [lommpena mymka (3acTepexemo — MiX aHTp0HOJIOFaMI/I) npo
HasBHICTb «peanbHOr0 CMHUCITY B TOMY, LIO AHTPOTIOJNOTiA, TAKa, SIKOK MU 11 3HAEMO [SK KyJIb-
TypHa Ta coliajbHa aHTponoJoris — B.5.], 3auanacs 3 MpaBoOM — UM 3 MOHATTAM MPUPOJHOTO
npaBa (Ta coLiaIbHOTO KOHTPAKTY), UM 3 CYNEPeyOK Mpo CiM’10 Ta CIIOpiAHEHHS, KOTpi, MOYH-
Hatouu Bix [['enpi] MeHa i mi3Hille, cTaqu HEHTPATLHUM (POKYCOM aHTPOMOJNIOTIYHOTO JUC-
Kypcy» 4

[To-npyre, ckmamHicTh Ta nHCKyciﬁHiCTL MUTAHHS PO 3MIiCT MOHATTSI «AaHTPOMOJIOTisI», AKi
i CIPUYMHSIOTH HEBHU3HAYEHICTh MiCIlsl IPABOBOT aHTPOTIOJNOTi T cepen iHmmx Hayk. Lle nmpu3Bo-
JIUTh HABITH 110 TNPOTHCTOAHHS, sKe YiTKO BUSIBJISIETBCS B PO3YMiHHI caMoro mpeaMeTa MmpaBo-
BOT aHTPOMOJIOTiT BHACHIJJOK He3’ICOBAHOCTI CIIBBiAHOLIEHHSA KIIOYOBUX MOHATH: HANPHUKIIAL
MiXK aHTPOIOJIOTIE Ta eTHONOTIE0 i eTHorpadiecro ** abo couionoriero Ta eTHooriEKw ***?

* Sk yoKke 3rasyBanocs, «KyJIsTypHY aHTPOIIONOTicio» Ha 3aX0di po3yMiloTh SIK Te, IO ICTOPHYHO B pa-
JSTHCBKIM Haylli Ha3MBaJM «eTHOrpadiro», a B iHIINX KpaiHaX — «COLiaJbHOI0 aHTPOMOJIOTiIOY, sIKa BUBYAE
KyJBTYpHY pi3HOMaHiTHicTh. J{uB.: Barnard A. History and theory in anthropology. — Cambridge, 2000. —
P.195; Huxuwenxos A.A. VI3 ucropun aHrmmickoit aTHorpapun (kputuka GyHkunonanusma). — M., 1986. —
C. 3. BoaHouac HeoOXiIHO MaTH Ha yBa3i MPUHLMIIOBY BiAMiHHICTb MiJK COLIiaJIbHOIO Ta KyJBTYPHOIO aHTPO-
nosorieto. [lepma mMae cBoiM npeaMeToM CycCHiIbCTBO, Apyra — KyasTypy. Ha 3axoai «aHTpomnosorisy— oxorn-
JIFOE YOTUPU TUCLHUIUTIHK: «...0i0JOTiYHy (YacoM Ha3WBaeThes — «(DismuHan— B.5.) aHTPOIOJOTiI0, apXeo-
JIOTi10, IIHTBICTUYHY aHTPOMOJIOTiI0, KyIbTypHY aHTpomnosorito». Jus.: Winthrop R. H. Dictionary of concepts
in cultural anthropology — N.Y.: Greenwood, 1991. — P. 12.

*3a TBEPIUKEHHSAM yKpaiHcbKkoro BueHoro FO.1. Pumapenka, eTHoOJIOT S — 1 «3arajibHe ysBJIEeHHS Mpo eT-
HOC Ta €THIYHi NMPOLECH, B MeXKax SKOI MOXXHA BUWICHUTH PsJ] OKPEMHX KOTHITUBHUX cHCTeM. Takumu, Ha-
MpUKJIaf, € eTHorpadis, 1o JOCTiHKy€e TpaguLiiHe )XUTTA i MoOyT €THOCIB; eTHoaeMorpadis, o aHaizye
JUHAMIKy eTHIYHMX TOMyJsLii; eTHodinocodis abo, 3a TrymadeHusm O.1. BoukoBcbkoro, «Hariocodis»,
npeaMeTroM sKoi € 3’scyBaHHA TNpoOJieMaTWKW Halii Ta OOIPYyHTYBaHHS i1eoJorii HalioHaJbHUX
pyxiB»(Hayionanvro-oepoicasre OyniBaNLTBO: KOHIIENTYalbHi MiAX0au, cydacHa HaykoBa Jiteparypa / 1O. L.
Pumapenko, [. @. Kypac, 10.C. Illemmyuenko Ta iH.; 3a pex. }0.1. Pumapenka. — K., 1999. — C. 26.) Himenp-
Kuii focnianuk npasosoi anTpononorii C. Kyk ctBepmkye: « ETHOrpadis — e gocnianunpka podora, nos’s3a-
Ha 3 IOCJiDKeHHM Ta 30MpaHHsIM JJaHUX Tpo HapoA. TpaauiiiiHo HaeTbes npo KopiHHi Hapoaw. ...ETHomoris
BUKOPHCTOBY€ Pe3yJbTaTH iHIUBITyalIbHIX €THOTpadiyHUX AOCIIDKEHb Ul TOTO, 00 HAKPECIUTH SKOMOTa
MOBHIIlly KapTHHY IO COLiajibHE, KyJIbTypHE Ta EKOHOMiYHE JKUTTS JOCHiKyBaHoi cim’i. Hapemri, anTpo-
TIOJIOTisl — Ha BiZMiHYy BiA eTHorpadii Ta eTHOJNOrIT — He JOCHiKy€e OMH HAapo[, pajlle BOHA MOPiBHIOE pe-
3yJlbTaTH €THOJIOTIT IoAo 0araTboX HapoIiB MiX cO00OI0 Juisi TOro, mo® cepej iHIIOrO BHOKPEMHUTH
HaificToTHilI cminbHi Ta BigMiHHi pucn» (Kuck S. Die Anfaenge der deutschen Rechtsanthropologie: die ver-
gleichend-ethnologische Universalrechtsschule. — Regensburg).

*** JlexTo 3 aBTOpIB yKasye, 110 Pi3HULS MK COLIONOTI€I0 T ETHOIOTIEI0 NIONAraE B iCTOPHYHHX PUYH-
Hax, HacamIepe] — y KOJIOHi3allil, sika 3yMoBuIa (JOpMyBaHHS COLIONOTIT K HAYKH TPO 3aXi[JHi CyCMilbCTBa,
a eTHoJIOTii i, BiAMOBiHO, aHTPOTIONOTii B TAKOMY PO3YMiHHi €THOJIOTIT K HAYKH TIPO CYCHiJIbCTBA, BiAMiHHI
Bix 3axinHux. /lus., Hanpuknan: Rouland N. Legal anthropology. — Stanford, 1994 — P. 2.
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[o-TpeTe, MoeqHAHHS B paMKaX IMPaBOBOI aHTPOMONOTII (SK MiKIUCHUILTIHAPHOT IHC-
LUTUTIHA) TAXOMIB Pi3HUX HayK (Ta TXHIX pO3AiJiB), 30KpeMa MpaBO3HABCTBA, AaHTPOIOJIOTIT,
¢inocodii *, conionorii, mcuxonorii Tomo. Sk HACIIJOK MAEMO NEPEIJIETEHHS ii MpodaemMaTu-
Kku 3 ¢inocodiero npasa (¢inocodis mpap THOIUHK, THOIMHOMIPHICTH MTpaBa sAK sABUIIA U pe-
3yNnpTarT — «aHTpomnoorizaimis Qinocodii npasa fAK TEHAEHIIs Ti Cy4acHOTO PO3BUTKY» J),
akciosoriero npasa (IpaBo SK cUCTeMa JIFOACHKUX LiHHOCTEH), OHTOJOriEl0 npasa (BigoOpa-
JKEHHS JIFOACBHKOro OyTTs B Mpasi), cowiosorieto npasa (IpaBoBa COLIOOri3alis JOIUHI) YU
AHTPOMOJOTIYHOO LITKOJIOK KPUMiHABHOTO MpaBa (MOMIL Ha JIFOMUHY Kpi3h IPU3MY 11 BpOa-
)KEHOT 3JJaTHOCTI JI0 3JIOYMHHUX JisiHb) Ta IHIIMX JUCHHUILTIH. 3 yCi€l0 OYEBHIHICTIO TIPaBOBA
AHTPOTIONIOTIS MOCTAae He MPOCTO K MDKAMCIUIUTIHAPHA, a K OaraToAuCUUIUTiHApHA JUC-
LUIITiHA.

Io-uersepre, npasosa aHTpononorm SIK 3aCBIUY€ Lt CTATTA, 110-Pi3HOMY TPAKTY€EThCS B
HAYKOBHX KOJIaX Pi3HUX KpaiH i CKIIAA€ThCs 3 Pi3HKX, NIPUYOMY BEIMKHX 33 00CAIOM, Ha-
npsMiB gocimkenHs. Lleff YnHHNK TakoXX BIUTMBA€E HA BUPILICHHS MATAHHS PO MICIIe B CUC-
TeMi HayK sIK camoi PpaBOBOI aHTPOIOJIOTIT, Tak i 11 cknagosux Hanpuknan, y ®panuii B 70-x
pokax XX cr. ** Habyna MOMIMPEHHs JyMKa MPO BiJHECEHHS MPaBOBOI €THONOTIT 10 CKJIaLy
TakK 3BaHOI 3arajbHOI aHTPOTIOJIOTiT 0.

Po3rnsiHeMo foknajHille MUTAaHHS PO CHiBBiAHOLICHHS MPAaBOBOI aHTPOIOJIOTIT 3 iHIIN-
MU TUCIHUTUTi HAMH.

OcCKinbKH 10 TpeiMeTa i MpaBOBOT aHTPOIIOJIOTT, i COIIONOTIT MpaBa BXOAATE JA0CIiKEH-
HS CYCHIJIbCTBA ¥ TpaBa, mpobieMa iX CHiBBiTHOIIEHHS € FOCTPO MUCKYCiHHOW0. Y IijioMy
BiIMIHHOCTi Mi* HUMHU C(HOPMYBAITUCS HA OCHOBI Pi3HOTO PO3YMiHHS 3MiCTy MOHSAThH «aHTPO-
TIOJIOTisD» 1 «COLIOJIOTis», 0COOIMBOCTEN iHTENEKTYaIbHUX Ta podeciitHuX 3B’ SI3KiB Ta METO-
JIOJIOTiYHUX BiMIHHOCTEH, MiAXOMiB Ta HA aKLEHTYBaHHI yBard Mpv BUBUEHHI Ti€l 4K iHIIOT
YaCTHHUO 00 €KTa JAOCIiKEHHS Tomo *

* HiMenski (inocodu i NpaBHEKH, PO3MIAAAIOYH «IIPaBO AK MPABOIOPALOKY, ime Ha modarky XIX cr.
nepeiHsIINCs 3amuTaHHIMH, 3a BUpa3oM A. CoMeka, «y KU croci JeriTuMHa 3arajibHa BOJIsl, IPEACTaBIIs-
1044 YMOBH CIIPaBEAJIMBOCTI, MOke OyTH peasli3oBaHa Ha piBHI iHAMBIIyanbHUX Iil» Ta «sIKuil 3aci6 3Mir ou
HAJIaT! 3arayibHiil BoJi ajekBaTHy (opMy BUpasy Ta iMruieMeHTauii?». (Somek A. German legal philosophy
and theory in the nineteenth and twentieth centuries / Companion to philosophy of law and legal theory. —
Oxford, 1996. — P. 343).

** SIx KAz, IPUBEAEMO OIHE i3 CyYaCHHX NOTPAKTYBAHb 3aralbHOI AHTPOIONIOTIi: «3araabHa aHTpo-
nosorist mepedyBae Ha MIBIULIXY MK HayKaM¥ Npo JroanHy Ta ¢inocodiero. Bona He Mae Ha MeTi KMHYTH
BUKJIMK JKOJIHIH i3 HUX, a pajlue mparte JisTH K MiCT, KOTPHH Jae iM 3MOr'y MOeAHATHCS 4H Oy TH TPOCTOPOM
nocepeHULTBA, a0 MONErmuTy 0OMiH ifesiMu. BoHa Bifpi3HAETbCS Bi IHIINMX AUCLUIUTIH, TAKUX K TICHXO0-
JIOTisl, COLIIOJIOTISI UM €THOJIOTisl B TOMY, IO pajille Hi’k KOHIIEHTPYBATHCS Ha OIS/ SKOrOCh OTHOTO BHIY Y1
aCTeKTy JIFOJCHKOI TisNbHOCTI, BOHA Ma€ Ha METi MPUBEPHYTH yBary 10 HesiBHOI AediHilii camoro mroacTsa,
He copMyIboBaHMX iHTYILiH 1mx Hayk». Jodorov T. Life in common: an essay in general anthropology. —
Lincoln, 2001. — P. IX.

*** Hanpuknaz, aBcrpaniiicekuii yuennii I1.Cak yGauac Taky PiSHHIIO B 3HAYCHHAX MDK TepMiHAMH
«coioJoris» Ta «antponosoris». Couionorisi, ctBepmkye I1.Cak, — e «Hayka Npo pO3BUTOK, PUPOAY it 3a-
KOHH JIFOJICHKOTO (0COOINMBO — LMBiNII30BaHOI0) CyCHibCTBAY. KoMeHTy0uHM 1110 AediHiLio Ta CHiBBiIHOCAYH
il 3micT 3i 3MmicTom TepMiHa «aHTpononorisy, [1.Cak nani yTOYHIOE: «..TEpMiH «3aKoH» y Wil medinimil
COLIOJIOTIT CTOCYETHCS, MBUALIE HAYKO8UX 3aKOHIB, HI)K «yIOCKOHAJICHUX» (TIPAaBOBUX) 3aKOHIB Ha MPOTHUBATY
«IPUMITHBHOMY» [B po3yMiHHI nepBicHoro — B.5.] (couiansHoMy) 3BH4aro — 60 Bci Li po30iXKHOCTI BUILTHBA-
I0Th 13 KPUTHYHOT BiIMIHHOCTI Mi)K «LIMBiJIi30BAaHUMY i «HELIMBIII30BAHUMY CYCHLJIbCTBAMH ... Lle € came Toii
KpUTepiii, 0 BKa3ye Ha MPUUHATHI BOAOALT MiXK QHTPOIOJIOTIEI0 Ta COLONIOTiEI0: OCTaHHS Ma€ CHpaBy 3
LUBiJIi30BaHUM CYCIJILCTBOM, @ MepIia — 3 HEIUBiTi30BaHUM (UM J0-iHAYCTpiaIbHUM, Y4 TUKUM, 41 Oe3aep-
JKaBHUM) CYCHIJILCTBOM (KOHKPETHO BUOpaHMii TepMiH He Mae 3HaueHHs)». Sack P. Law and anthropology /
P. Sack, J. Aleck (eds.). — Aldershot: Dartmouth, 1992. — P. XV.

Takuit miaxix NOpomKy€e KOHTPOBEPCiiiHI 3aMUTaHHS: SKi CYCHIIBCTBA € «IMBIJTI30BAHUMMIY, AKi — «JHKH-
Mi» Tolo? B paMkax sikol QUCUMIUTIHK PO3INIAAATH, HAPUKIIA, AOCHTIIKSHHS MPaBOBOI CUCTEMH YKpaiHh
aMEepUKaHCHKUM YH HiMEI[bKHM JOCIiTHUKOM a00 JOCIHiIKeHHs HUMH TPABOBOI CBiZIOMOCTiI KPUMCBHKHX Ta-
Tap Ha TepuTopii Ykpainu?
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Teopis Ta icTopisa aoepxasu i npaBa

He MeHII ckiaiHUM € MUTaHHS PO CIiBBiTHOMIEHHS IO CTiPKEHb TPAaBOBOT aHTPOIONOTI |
Ta comionorii mpasa. Sk, HaMpUKIJIa, TOPiBHIOBATH MPOOIEMaTHKy AOCIiIKESHb IIpaBa Ta mpa-
BOBOTO B CyCHiNIbCTBI y mipalax €. Epiixa (3 oro KoHIemnii€ero «KuBoro npasay) ta b. Manu-
HOBCBKOTO (3 HOro KOHIICMIIi€H MpaBa SK «MaBYTHHH B3a€EMHHUX 000B’s3kiB»)? Lliakom
iMOBipHO, 1110 pe3yNbTaTh TaKUX JOCHIKeHb PIBHOK MipOI MOXKHA BiIHECTH JIO Ha/l0aHb i
couioorii mpaea, i mpaBoBoi aHTponoiorii Ta dinocodii mpasa.

lonnannceka npociigauns @. ¢on benpga-bekmanH, 3akiauKaO4W 10 IHTETPOBAHOTO
COL[iaTbHO-HAYKOBOTO MiIXOAy IO MpaBa, IPyHTOBAHOTO Ha 000X TPaAMIisX, i BKa3yrouw Ha
PIi3HUIIIO MiXk COLIIOJIOTIERO MpaBa Ta MPABOBOIO aHTPOTIOJIOTIED, TIPS i3 TAKUMHU BiIMiHHUMHU
pUcaMy MiX HUMH, K MPEIMET, METOIOJIOTis i Teopis, BKa3ye Ha eJleMeHTapHillly, Ha i1 JyM-
Ky, BIIMIHHICTb — TeBHy Mipy, SKy BY€Hi 3aCTOCOBYIOTb, HPUMMAIOUM UM BiAKHAAIOUN
JIOMiHaHTHY B CYCIiJIbCTBI (JIe TIPOBOAUTHCS AOCIIKEHHs) MPaBOBY i€0JI0Ti0; CUMITOMOM
BH3HAYEHOCTI IXHBOT OPIEHTOBAHOCTI MOYKE OyTH KOHILIEMIIisl MpaBa, Ha AKiil IPYHTYEThCS iXHE
TOCTiKeHHS /.

Posrsnaroun i kBamidikyroun NMpaBoOBY aHTPOIMOJIOTIIO SK HAyKOBWUH HampsM y Tiyma-
YeHHI «CITiBBiTHOMIEHHS JIFOJUHU Ta MpaBa», HE MOKHA OMUHYTH TUTAHHS CITiBBiIHOIICHHS
NPaBOBOI aHTPOIIOJIOTIT Ta PUANYHOI rcuxonorii. He Baatoun y eTanbHy AMCKYCito, oOMe-
JKUMOCS PO3KPUTTSIM 3MicTy NpoOneMu CIiBBiAHOLIEHHS uepe3 OaueHHs anTpononorii [.Kan-
TOM, BUKJIaJIeHe HUM B OCTaHHill omyOJikoBaHiil 3a )KUTTs, Mpawi « AHTPOMOJIOTis 3 mparMa-
TryHOTO MOy » (1798).

I. KanT pefyKy€e aHTPOIOIOTIIO O IICHXONOrii *.

Buxonsuu 3i cBOro nepeKkoHaHHs PO HEMOXKIIUBICTh JIOCHIUKSHHS «IYIIi« JTFOMUHH 1032
TiJIOM 1 CTBEPIXKYIOUH, IO «SKIIO BiJKWHYTH HEIOKA30Bi MPUHLMIHN PallioHAILHOI TICHXO-
Jjorii, Hacammnepen y ii BUXiAHOMY MOHATTI — HeMaTepialbHOCTI MUCISYUX CyOCTaHILIH, TO
«pelita € eumnipuuHa ncuxonozis abo, TOUHIlle, mineku aHmpononoisy. BiH BBaxas, 110
«TICUXOJIOTIS TSI JTFOICHKOTO PO3yMy HE CTaHOBUTH COOOIO HIYOTO iHIIOTO, Ta i HE MOXE CTa-
TH HiYMM, OKpIM SIK aHTPOIIOJIOTi€r0.» 8 BHACIIZOK TAaKOro MiAXoMy 3MICT HA3BaHOI mpali Ha-
rajiye 3MiCT Cy4acHOTO IiJIpy4YHHKA 3 TPAKTUYHOI MICUXOJIOTIT, IPH 1IbOMY BiH OXOIUTIOE BUB-
YeHHs K JIFOJIUHY, TaK i HapoIiB.

3 pO3BUTKOM MPaBOBOI AHTPOTMOJOrii MOXHA OYiKyBaTW MONIOHUX IUCKYyCid (Tpo
CMiBBiJHOLIEHHS IOPUAUYHOI ICUXOJIOTIT Ta MpaBoBOi aHTpormnoorii). [IpuHaiiMHi 11 HBOrO €

Awmepukancbkuii corionor /x. bennert Ta antpononor K.Bond, xapakrepusyroun BlacHi HayKH SIK «Ha-
YKH-CECTPH», BKa3ylOTh Ha HU3KY BiMiHHOCTEH i TPYIHOILIB B iHTEIEKTYaJIbHHUX i MPOPeCciiHIX CTOCYHKax
MK HUMH, Ki BOHH KOHCTPYKTHBHO TPOIMOHYIOTh MOJOJaTH. TpyJHOI HOPOPKYIOTHCS BiAMIHHOCTAMH B
icTopii BUHUKHEHHs1, (hOpMyBaHHs, MEPCHIEKTHB MMiAXOAIB Ta ((inocodii) MeTomonorii, mpodaeMaTnky, ysBiIeH-
Hs TIPO JIFOAWHY, iHCTUTYLiiHUX (akaneMiyHuX) YMHHUKIB. J{uB.: Bennett J.W., Wolff K.H. Toward communica-
tion between sociology and anthropology // Current anthropology / W. L. Thomas. — Chicago, 1956. — P. 329.

Inmwmii migXig — BUsABIEHHsS (OCOOMMBMX) METONOJOTIYHMX BiAMIHHOCTEW MiX «aHTPOIIOJIOTi€I0» Ta
«cotiomnorieto». He Binkuaaroun monoxkeHHS PO Te, II0 HAsBHICTH (OKpeMOT) METOA0IIOTiT — HeoOXiaHuit ene-
MEHT JUIsl BU3HAHHS Tiel uM iHmol cepy 3HaHb HAayKoro, el MiJxXix, oHaue, MiHiMae MUTaHHS PO YHIiBep-
CaAJIBHICTh METOJOJIOTI{: aHTPOIIONIOT, BUKOPHUCTOBYIOUH COLiOJIOTiYHUH METO[, IepecTae OyTH aHTPOIIOIOroM,
yu Hi? BracHe, 3BincH ¥ BUIUIUBAE Midicoucyuniinapricms MpaBoBOi aHTPOMOJIOTIT, 1110 BUKOPUCTOBY€E METO-
[ IK PaBO3HABCTBA Ta aHTPOMOJIONi, TaK i IHIIMX AUCUUILTIH.

* KaHT Takox 3a3Hayae, 110 «BYeHHs, KOTpe CTOCYEThCS 3HAHHS JIFOAMHY il BUKJIaAeHe B CHCTEMAaTH4YHO-
My BHIJISIII (QHTPOTIONOTis), MOXe OyTH TpeacTaBieHe 3 MOMIILy abo ¢hizionociunoeo, abo npasmamuunozo.
®izionoriyHe JIIOAUHO3HABCTBO MAE Ha yBa3i JOCHIIPKEHHS TOTO, IO POOUTS i3 JIOAWHHU Hpupooa, a mparMa-
THUYHE — TOTO, L0 60HA SK BiJIbHA AiloBa icTOTa poOMTH YN MOXKe i MOBHHHA poOMTH i3 cebe camol.» Kanm
H. Autpononorus ¢ nparmarudeckoi Touku 3penus. — CII6., 1999. — C. 131.

Hocnignuk npaui [.Kanra, 0.B.IlepoB, nuiie: «peayKyro4n aHTPOMoJorito 1o neuxonorii, Kaut noainss
MaHiBHI HaCTaHOBJEHH: enoxu. Y ¢inocodii anrmiiicekoro IpocsitHuurea XVIII ct. (®. Xatuecon, 1.10m,
A.Cwmit, E.bepk Ta iH.), saxiii Kant O6yB 3000B’s3aHuit O6arato unM y cBoili (inocoderkiit renesi ta ¢ino-
co(ChbKili eBOMION|T, BCSI MOB’A3aHa 3 TOCITIPKEHHSIM «IPHPOJIY JTIOANHI» TaK 3BaHa «(PilocopCchKO-aHTPOIO-
noriqHa» npobiemarrka Oyna BifiBepTo «rcuxonorizoBaHay». [lepos FO.B. Apropckoe npeancnosue // Kanm
H. AnTpononorus ¢ nmparmarndeckoi Touku 3penus. — CI16., 1999. — C. 103 — 104.
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BCi MiJICTaBH, OCKIJIBKYA JUCIUILIIHN MalOTh CIIJIBHUN 00’ €KT JOCIIKEHHS i, IIIOHaliMEeHIIIE,
JiesiKi CTiNIbHI eJleMeHTH TpeaMeTa nociipkenHs. Tak, pociiicekuii yuenuii B.Bacunbes mu-
mie: «FOpuanyHa NCUxoJoris — HaAyKOBO-TPaKTHYHA AMCLHUIUTIHA, K4 BUBYAE TICUXOJIOTIYHi 3a-
KOHOMIipHOCTI CHCTEMU <JTIOMHA-TIPABOY», PO3pOOIsSe peKoMeHaallii, cpsAMOBaHi Ha ITiJ(BU-
HIeHHS €PEeKTUBHOCTI 1i€T CUCTEMH... [1le] caMocTilfHa MCUXOIOTivyHa JUCIUILTIHA, SIKa BUBYAE
JIOAMHY B ycill i moBHOTI. B eHTpi yBaru wLi€el Hayku MocTajiy NCUXONOTivHi mpodnemMu mno-
XOJIPKEHHS JIFOJIUHY i TTpaBa sIK €JIEMEHTIB OJTHi€T CUCTEMH... MeTOI0JIOTiYHY OCHOBY FOPHIMY-
HOT TICHXOJIOTiT CTAHOBUTH CUCTEMHO-CTPYKTYPHUH aHai3 npouecy JUSABHOCTI, KOTpUH po3-
[JISINAETBCS Y B3a€MO3B ;131<y 31 CTPYKTYPOIO OCOOMCTOCTI # CHCTEMOIO TPaBOBHX HOPM.
[[Tpu upoMy ii] MeTomONOTiYHA OCOONMBICT — IEHTP TXKiHHS B IMi3HAHHI TePEHOCHTECS Ha
0COOMCTICTh SIK Ha Cy0’€KT AisIbHOCTI. ... TakuM YWHOM, SKIO MPaBO MEpeAyCciM BUPI3HSE B
JIIOIMHI MPaBOMOPYLIHKUKA, TO IOPUAUYHA MICUXOJIOTiS JOCTiIXKY€ JIONUHY B MPABOMOPYLIHU-
KOBi, y CBIZIKOBi, MOTEpMizioMy i T.I.» 2

OTxe, Mo-nepiie, BUIBIAETHCS 111 OJHE TPOTUCTOSHHS B TEPMiHOJIOTIT HAYK MPO JIFOIUHY,
B MiJXoaax 1o 11 MOCHipKeHHS, a Mo-Apyre, BHHUKAE HU3KA 3anuTaHb. UK JOMyCTHMO PO3Iis-
JIaTH FOPUINYHY TICHXOJIOTiIO SIK YaCTHHY MPaBOBOI aHTPOIOJOTIT, a Y1 HaBnaku? Yu MoxIIu-
Ba CITiBMpalsl MiXK MPeJCTABHUKAMH IIMX AUCLUILTIH, a IKIIO 1 MOXJIMBA, TO SKMM YMHOM? Un
BCS PI3HULS MK LIMMU AUCUUIUTIHAMY TOJIATAE JIUILE B PI3HOMY PO3YMiHHI MOHATTS «TICHXO-
noriyHocTi»? Lli 3anuTanHs noTpedyroTh BiNOBili, 0COOIMBO B KOHTEKCTI CTAaHOBJIEHHS Mpa-
BOBOI aHTPOTIONOTIT SK HOBOT JUCIIMILTIHH, 110 W 3yMOBJIIOE JOLITBHICTb JOCTiIKEHHS XapakK-
TEPHUX PUC Ta OCOOIUBOCTEH TPABOBOI aHTPOIOJIOTI|, CIiIBBiAHOIIECHHS 11 3 IHIIUMK HAyKaMHu
Ta HAyKOBUMH HampsiMami. Lli cymepedHoCTi miaTBepIKyIOThCS 1Ie W nmepexpelieHHsIM Mpo-
OneMaTrky OJIM3BKHUX HayK. Xo4a i OueBHIHO, IO MPOOJIEeMHU CHiBBiIHOIICHHS MpaBa Ta Jo-
JUHM HaJeXarb 10 MPaBOBOI aHTPOIOJOTii, BOIHOYAC BOHM TPAAULIAHO HOCHIIKYIOThCS
PI3HUMHU TUCIUTUTIHAMH, SIK 11€ BUJIHO 3 HABEJECHOTO HIKYE IMOPIBHIHHS.

Hucyunnina IIpobremamuxa

[IpaBoBa aHTpomnonoris. VsBIeHHS PO JIOANHY B Mpasi,
3BUYA€BE MPaBo.

Teopis mpasa. JltonuHa, ocoba, rpoMasisiHUH,
MPaBOBHH CTAaTyC OCOOH.

dinocodis mpaga. ®dinocodist mpaB MOIUHM.

CorioJiorist mpasa. [TpaBoBa corianizaist JonuHU (0CO0H).

IOpuanuna ncuxonorisi. [IpaBocimyxHsiHa MOBEiHKA,

pecouiaizanis NpaBonopyIHUKa.

OTxe, MOKHA KOHCTATyBaTH: PO3MEKYBaHHA €, OMHAK Cepeld AOCHIITHUKIB HeMae €TUHOT
JYMKH IOJI0 KPUTEPiiB po3MeKyBaHHS MPaBOBOI aHTPOMOJOTIT Ta cotionorii (mpasa). | Tomy
€ TIACTaBM JUIA MOXJIMBUX YCKJIAIHEHb, TTOB’SA3aHMUX i3 PO3MEXYBAHHAM IMX AWUCIMILTIH y
nporueci popMyBaHHs TPABOBOI aHTPOIOJOTIT Ta COLIONOrii MpaBa B CHCTEMi HayK B YKpaiHi.

[oniGHa cuTyalis MOXke CKJIacTUCA 31 CHiBBiIHOIIEHHSIM MPAaBOBOT AHTPOIOJIOTIT Ta IOpH-
JUYHOT MCHUXOJIOTii, IpaBoBOi aHTpomnoorii Ta ¢inocodii npaBa. TUM-To, HameBHO, OaXaHO
Oyio 6 mepenOaunTH HMOBIpHI CyTIepedHOCTI Ta JOKIACTH 3yCHIIb, 00 BOHU HE 3aIIKOAWIN
MPOBEICHHIO MOBHOIIHHUX 1 BCEOIYHMX JOCHIIKEHb KOMIUIEKCY «JTHOIMHA-TIPABOY.

Huni B YkpaiHi npeBaoe IyMKa mpo Te, 110 MpaBoOBa aHTPOIOJIOris — 1ie po3fis ¢ino-
cooii mpasa, npu 1BOMY ii po3yMitoTh K (BiT0ocodChKO-PaBOBY aHTPOMOJIOTIIO, TOI SIK Tpa-
BOBa €THOJIOTIs (eTHOrpadis) 3 ii KJIIOYOBOK TEMOIO 3BUUAEBOTO MpaBa pPajaLIe AOCHTiIKY€TbCS
B IIapHHi icTOpIi MpaBa ab0 HApOAO3HABCTBA. 3ayBaXKUMO, IO JIESKi JOCIIIKSHHS 3 COIIOJIOTiT
MpaBa TaKoK PO3BUBAIOTHECS B MeXax (imocodil mpasa.

Ha Hanry mymKy, BaXKITHBO HE «3aMUKaTI TIPABOBY aHTPOIIOJIOTII0 B Me)KaX IIEBHOI HAYKH.
Tak, sIKIIIO TpaBOBa aHTPOMONOTSI PO3MIAAATUMEThCS MinbKU K PO3MiN (Binocodil mpasa, Ko-
Tpa IOCIHIJDKY€E CBiif MPEeaMeT MEepPeBayKHO 3 JIOTIOMOTO (iioco(ChKO-TEOPETUUHUX MOHATH
(xonu, 3BU4aiiHO, He iIeThes PO MpUKIAAHY (isocodiro mpaBa UM NpUKIALHY MPABOBY aHT-
POIIOJIOTiI0), TO YW PO3BUBATHUMYThCS B TakoMy pa3i eTHorpadiuHo-mpaBoBi JOCHiHKEHHS,
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Teopis Ta icTopis AepxaBu i npaBa

CIpSIMOBaHi, HANpPUKJIaJ, HA MPAKTUYHIi CIIOCTEPEKEHHS MPABOBHX BiTHOCHH B OKPEMUX
eTHIYHHX rpymnax?

BomHouac po3BUTOK MPaBOBOT aHTPOIIOJIOTIT K, HacaMmIepel, MiKIUCIUTUTIHAPHOT Hay K1
He To30aBise ii MOTeHIlialy MpaBO3HABCTBA, AHTPOIIOJIOTIl, iHIIMX HAayK Ta HAyKOBUX Ha-
npsmiB. [Iutanns npo Micie npaBoBoi aHTpornonorii (B ii IIMPOKOMY po3yMiHHI) B CHCTEMI Ha-
YK Ipo mpaBo B YKpaiHi, a oTxke i mpobnema ii po3BUTKY, 11ie YeKae Ha CBO€E BUPIIIEHHS.

@yukyil npasoeoi anmpononozii, ToOTO poJib MPABOBOI aHTPOMOJIOTIT K HAYKOBO-TIPaK-
TUYHOI Ta HAaBYAJIFHOI TUCLHUILUTiHH, ITOB’13aHa 3 BU3HAYCHHSM i1 3aBIaHb Ta JOIIBEHOCTI iCHY-
BaHHs. [IpaBoBa aHTpomnoNoTis Mae YnMaso QyHKIiH (€ 6aratoyHKIIOHABLHOI), cepell SIKUX
MIPOTNIOHYE€TLCS BUPI3HSITH TaKi:

— nisHaganvHa (Ko2HiMmueHa), IKy MOXKHA MOJIUTUTH HA: a) HAYK0BO-Ni3HABANbHY (PO3IIH-
PIOE 3MICT MpeaMeTa, METOJO0JIOTII0 TPAAULiHUX HAyK MPo MpaBo); 0) iousidyanrpHo-nizHa-
8anbHy (PO3ILUPIOE 3HAHHS JTFOAUHHU (Cy0’ €KTa Mi3HAHHS) MPO JIIOAUHY Ta MPaBo B pi3HUX MPO-
sBax;

— nopiensinora (MOPIBHIOE TIPABOBI CHCTEMH CYCHIJILCTB 1 KYNBTYp, GopMye Mmiaxoau 1o
PO3YMiHHS MpaBa, KyJbTypH Ta CYCIiJIBCTB, CIIPUSE PO3BUTKOBI MPABOBOTO TUIIOPANTi3MY);

— KOHYyenmyanvHo-memooonoziuna (crpuse GopMyBaHHIO Ta AOCHIIPKECHHIO NPaBOPO3Y-
MiHHS Ta PABOBOTO JIFOAUHOPO3YMiHHSI, HOBHX MiIXO/iB 10 TOCIiPKEHHs MpaBa Ta JIOAWHH);

— npobnemHo-pe3onomusHa (CTIpUse PO3B’sI3aHHIO aKTyaJIbHUX 3aBlaHb i Mpo0iIeM Hayk
PO JIFOIVHY, MPABO Ta CYCIJIBCTBO).

[IpoGnema posti mpaBoBOT aHTPOIOJIOTIT Ta AHTPONOIOT YHUX AO0CHiIKEHb MpaBa MoB’s3a-
Ha 3 MUTAHHSAM TPO POJIb i Miclle HayK y CYCIiJIbCTBI B LIJIOMY ¥ METOIO MPaBOBOI aHTPOTIO-
norii 30kpeMa. HaBegemo Kijbka MOMISAAIB Ha i MPOOIeMH, OCKIIbKM aHaNi3y€eThCcs H MeTa
MPaBOBOT @HTPOMOJIOTIT 3arajgoM, i MeTa MpaBOBOI AaHTPOIOJIOTIT SIK @) HAYKOBO-AOCHiHOT; 0)
MPaKTUYHOI; B) aKaJeMiyHO1 (HaBYaJIbHOT) JUCLHUIUTiHY.

Ha nmymky ¢panity3skoro BaerHoro H. Pynana, mema nmpaBoBoi aHTpOMONOTT — 11e BUBYEH-
HS «JTUCKYPCY, 3BHUaiB, [IIHHOCTEH Ta MepeKOHaHb, KOTPi BCi CYCHiILCTBA BBAKAIOTH CyTTEBH-
MM JUIS CBOET AisbHOCTI Ta BigTBOpeHHs» 10; Ha mymKy aBcrpaniiicekoro Buenoro I1. Caka, —
1 MOJI0JIaHHS 3 JIOTIOMOTOI0 MTPABOBOTO TUTIOpaTi3My O€3IUTiIHOCTI JUCKYCii 3 MUTAaHHS IO €
NpaBoy», Ta, 3 HOro JOMOMOIOK0, TIEPEXiI 10 MUTaHHs «IKUM MOXKe OyTH mpaBo» “11; Ha mymKy
HiMenpKkoro BdeHoro A.Kaygmana — 1ie «rpyHTOBHE TOCTIKEHHS «IIpolecy OyTTs mpaBay, i
TiIJIbKK B paMKax [bOT0 3aBJaHHs JOCiPKEHHS HAa OCHOBI MEeTOJ0OT UuHMX TiacTaB (analogia
entis) mpupoau MoguHW» 12; B CBITOMAIHO-0CBITHEOMY ILIaHI (ﬂK aKaZeMivyHOl JUCIUTUTIHN ),
Ha JIyMKy aBTOpa, — L HalaHHsA Maii0y THiM IPaBHUKAM MOBHOLUIHHOI, GararoAUCLHILTiHAPHOT
OCBIiTH, AKa nependavana 6 yceOiuni Ta ruOOKi 3HAHHS TPO JHONIUHY i mpaBo.

Ha 3amutanHs, npo 10 NpaBHUKH Ta CTYACHTH MOXCYMb Ni3HATUCS, BUBYAIOUYH PABOBY
AHTPOTOJOTiI0, MOXJIMBA TaKa BiNIOBi/Ib: OCKIJILKH AisNIbHICTh IPABHUKIB, AKi OEpyTh y4acTb
y Tpoliecax MpaBOTBOPEHHS Ta IpaBopeatizalii, 3yMOBIIOETECS HE TUTBKH BUMOTaMH 3aKOHO-
JIAaBCTBA MPABOBOI CUCTEMH, a i IXHIM 3HAHHSIM Pi3HOMAHITHUX TUCIHMILTIH, BAXKIIUBO, 00 BO-
HU Jli3HATMCS TPO Te, AKuX GopM Moke HaOyBaTH MpaBo (TOpsH i3 nucanumu, oQiyitinumuy,
0EepPAHCABHO-CAHKYIOHOBAHUMY TIPABUJTIAMU Ta HOPMaMH ), TIPO MOXKIIMBI aJIbTEPHATUBH MPaBY 5K
cUcTeMi HOpM, ITpaBUiIaM, iIHCTUTYTOBI Cy/IOYMHCTBA, IpaBopeatizalii Tolo.

[HIMMU cioBaMu, JOTPUMYIOUYHCH MPHUHIIHIIB BEPXOBEHCTBA MpaBa Ta 3aKOHHOCTI, Maii-
OyTHi PaBHUKH, SKUM OyJie IOBipeHa MicCisl CITy>KHTEINiB CIpaBeIIMBOCTI, 30008’ s13aHi rHo-

*I1.Cak y 1992 p. onicaB cTaH MPaBOBOi aHTPOIONOTIT SIK «BiTOOPaXKEHHS Muopanizvy mpasay...«llix
IUTIOpaisMoM (MHOXKMHHICTIO) BiH pO3yMi€ pi3HOMaHITHICTb, pajilie HiXK MpocTe AyOrOBaHHs, i CTBEPIKYE,
1110 3a TAKOTO MiX0y HEMOXIJIMBO BU3HAYHUTH TaKy Pid 5K «IIPaBo», i TOMy Oe3MTy3/1e 3aliTaHHs «IIO € Mpa-
BO?»; MOMJIUBHM € JINIIE 3aUTaHHS «IKUM Mmodice OyTn paBo?» Tpeda OyTH roTOBHMU JI0 TOTO, IO «IIPaBO
»MOXKe HaOyTH Takux (OpM, SKHX MH CO0i HaBiTh HE YSBISUTH; «IIPABO»BKE HE MOXKE OyTH TMO3UTHBHUM YU
npupoaHuM. TITropaini3M y mpasi, 3asBJIs€ BiH, MOKa3ye, 1[0 MU JIOCI Iie He )KMBEMO B HANKPAILIOMY 3 MOXJIU-
BUX CBITiB, 110 OfIHi CYCHiJILCTBA MPOrpecyoTh mBuALIe 3a iHmi. [loromxkyrouncs 3 gymkoro I1.Caka, 3ayBa-
’KUMO, 110 NOTpeOH IOPUIMYHOT MPAKTUKM y BHU3HAYEHHI TOTO, IO € «IIPAaBOMY», SKi CBOEH LIOJEHHOIO
JOCITiIHULBEKOIO POOOTOIO TBOPSTH PeallbHICTh, 3aIMIIAIOTHCS aKTyalbHIMH.
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bieyrn B.C. lNpaBoBa aHTpononoria. [1o nuTaHHA Npo AOCNIAKEHHSA NIOANHW B NpaBi

1e BUBYATH JIIOAUHY AK JDKEPENIo Mpasa if aHTPOMOIIOrivHi aCMeKTH NpaBa, 3BaKaioun Ha Oa-
TaTOACIIeKTHICTh | CKJIA/HICTh JIOAMHN Ta npasa. Ha injmBinyansHoMy piBHi KoxeH (Maii-
OyTHiit) IpaBHUK 30araTUTHCS 3HAHHAMH AHTPOMNOJIOTIYHMX aCHEKTiB IpaBa, MIHUOLIOro po-
3yMiHHS JIFOMHY, 3HAHHAM KYJIBTYPHHUX OCOOJMBOCTEH €THOCIB, BiOOpakeHUX y MpPaBOBii
CHCTEMI, TOIIIO.

€ Oe3nocepeHiii 3B’130K Mi>k BU3HAUCHHSAM METH MPaBOBOI aHTPOMOJOTii Ta KpaiHoto, Jie
po3BHBaeThCs LA Aucuuiuiina. H.PynaH i3 1poro mpuBomy Hamojsirae Ha akCiOMaTHUYHOMY
TBEPIKEHHI: «IKOW FOPHCTH KOHKPETHIIEe NOCHTIKYyBall CBOE BIACHE CYCHIIBCTBO, BOHH,
0e3CyMHIBHO, Kpallle 3po3yMinu 0, 1110 PaBOBi SBUIA HECKIHYEHHO Oarartiii 3a Ti ysSBJIEeHHS,
JI0 SIKHX BOHH HAJITO Y4acTo 3BOSATH CBOE 3HAHHs» 13- PO3BUTOK i XapakTep MpaBoBOi aHTPOIIO-
JIoTi{ 3yMOBITIOETECS TIPOOIeMaMH, SIKi Mepell Het0 MOCTA0Th.

Tema icTopii, cyyacHOro cTaHy i MepcreKTHB PO3BUTKY MPABOBOI AaHTPOMOJIOTrii B YkpaiHi
3acJIyroBy€ Ha IPyHTOBHE AOCIIMXEHHs Ta okpeMuid Bukiaj. Ha Hamy aymky, 6e3cymMHiBHa
MEePCIEeKTUBHICT PO3BHUTKY IPAaBOBOI AHTPOIOJNOTi] BH3HAYAETHCS YHCICHHHIMH B3aEMO-
TMIOB’ SI3aHUMU nepedymMosamil, CEpefl SKUX BapTo HA3BATH TaKi: 0COONIMBOCTI CTAHOBIICHHS TIpa-
BOBOI CHCTEMH YKpaiHH; 0COONUBOCTI PO3BUTKY JIFOAMHH, iCTOPUKO-KYJIETYPHO YU T€HETHIHO
OB’ s13aHi 3 YKpaiHCBKUM HapoJOM; TOJIieTHIYHICTh YKpaiH1; HeOOXiHICTh TEOPETUIHOTO Ta
MPaKTUYHOTO 3a0e3MeyeHHs yMaHiCTUYHUX TonokeHb KoHcTutyuii Ykpainu; nmotpedu pe-
(hopMyBaHHS PaBOBOI CUCTEMH YKpaiHH i BUKOPUCTAHHS Hepeai30BaHOro MOTEHLialy 3BU-
Ya€eBOTO MpaBa sIK JPKepelia paBa; HassBHICTh TPAAWIIil Ta HalpalfoBaHb BITYM3HIHUX HAYK SIK
(hyHIaMeHTaIbHOT 0a3u; MOTEeHIIa PO3BUTKY HABYAJILHUX 3aKJIadiB B YKpaiHi.

[TinBuieHHs piBHSA (axoBOT MiArOTOBKH CIElialicTiB-MPpaBHUKIB YKpaiHH, CcriBmparis 3i
crieliani3oBaHUMH HayKOBMMH OpraHi3allisiMM 3a KOPZOHOM Ta iHII YMHHUKH CHPUSITUMYTh
OCSITHEHHIO ¥ 3allydyeHHI0 3100yTKiB YUeHHUX-JOCIiAHUKIB CBITY JJIsl CTAHOBJIEHHS MPaBOBOT
aHTPOMOJNOTIi B YKpaiHi. YCIiX Ha LbOMY LUIIXY 3ajexaruMe i BiJ 0araTboX iHuux YuHHUKIS,
HANPMKJIAJ: HASBHOCTI €HTY31aCTiB-JOCIIIHUKIB, 30aTHOCTI i FOTOBHOCTI CIIIBIIPALIFOBATH * HA
JIOKaJIbHOMY, HAaLliOHAILHOMY Ta MIKHAPOAHOMY PiBHAX 14, 3maTHOCTI JonaTy nepemkony, axi
BUHUKJIM BHACIIIOK PO3BHUTKY Ti€l UM iHIIOI HAyKH, COL[IOKYJBTYpHi Ta iHCTUTYLifHI Tieperno-
H1 ", KOHKYPEHILii HayKOBI[iB Ta TOCIHUKIB (HAPHKII] «[IPEICTABHUKIB »PI3HUX HAYKOBUX
HanpsAMiB), 3a0e3MeueHHs! HaJle)KHOT MaTepialibHOT 0a3u HayKOBO-I0CIiJTHOTO PO3BUTKY TOLLIO.

Heo0OxigHo 4iTko copmMysroBaTy 3aBIaHHs MPaBoOBOi aHTpomnoorii B Ykpaini. OqHum i3
il 3aBmaHb, 1032 CyMHIBOM, MO)KE€ CTaTH BHBYEHHS OCOOJIHMBOCTEH, XapaKTepPHUX aHTPOIIO-
JIOTIYHUX O3HAK YKPAIHCbKO20 Npaea B HOTO Pi3HOMAHITHUX acrleKTax, y TOMY YHCHi, MpaBa,
OB’ S3aHOTO 3 aHTPOTIOJIOTIYHUMH OCOOJMBOCTSAMH YKPATHINB Ta ONM3bKUX J0 HUX €THOCIB.
BonHouyac HeoOXiTHOMO CITiKyBaTH CIiJIbHI 03HAKW YKPaTHCHKOTO MpaBa i mpaBa iHIINX eT-
HOCIB. Y Takiil TUIOIMHI MpaBoBa aHTPOIOJIOTis MOXKE, Ha TyMKY aBTOpa, NOCITTH YCIiXy 5K
MpUKIaHa JUCLMIUTIHA (B PO3YyMiHHI 3aCTOCYBaHHS 11 i1ef Ha MpaKTHLi).

[Mependavaroun MaiibyTHI JUCKYCii MPO OO TPAaBOBOIT aHTPOMOJIOTiT B YKpaiHi, BapTo 3a-
3HAYMTH, IO i1 PO3BUTOK 3aJIeKaTHME He CTIIbKHU Bifl HACTIIKIB WX TUCKYCil (Tipo nediHimnil
MOHATTS «TPaBOBa aHTpOHOHOFi}I>> Miclle B CUCTeMi HayK — TOOTO BJIacHi, HAYKOBO-OpTraHi-
3auiiini npo6remu), CKUTBKK Bijl ii 31aTHOCT 3arponoHyBaTi e(eKTHBHI BUPILICHHS IPAKTHY-
HUX npo6neM cydacHoi YkpaiHu. Bci i Ta iHIIl YHHHUKY — Baromi MePe/lyMOBH Il PO3BHT-
Ky TPaBOBOI aHTPOMOJIOTIT B YKpaiHi K HAyKOBO-TIPAKTHYHOI Ta HABYATHHOT TUCIHUTUTIHH.

Posb nmpaBoBOT aHTPOMOJIOTiT 3pocTaTiMe 3 pO3IIMPEHHAM MPOLIECiB rodanizaiii Ta iHTe-
rpaiii kpaiH (a oTxe, i Ykpainn) y cBiToBi npouecu. OcKinbku npoiecu rodanizailii HeMu-

* Tyt npuknagom Moxe OyTH HiMelLbKo-(ppaHIly3bKa CHIiBIpalls B ragy3i MpaBoBOl aHTPOMONIOTiT, KOTpa
Ha6yBae pi3HHX (OpM, y TOMY YHCITi (OPM CIITBHUX KOJIOKBiyMiB.

Tak, po3BHTOK MpaBoBoi aHTpornonorii y ®pauuii Gys yCKJ‘IaﬂHeHI/II/I COLIIOKYJIETYpHUMH Ta {HCTH-
TyuiiiHuMu nepenonamu. 3a cioBamu E. Jle Poy, TaM € ABi mikony, MoB’s3aHi 3 1BOMa HaBYaIbHUMHU LIEHTpa-
MU — Jlaboparopieto 3 mpaBoBoi anTpomnonorii npu [lapusskomy yHiBepcureti Il (Copbonna) Ta LlenTpom
npasa i KyneTypu npu [lapusskomy yHiBepcuteti B HanTi. Jus.: Le Roy E. Der Stand der Rechtsanthropologie
in Frankreich: ein Projekt for das 21. Jahrhundert // Zeitschrift fer Rechtssoziologie. — 1989. — Ne 10. — S. 222-
235; Le Roy E.. L’etat de I’anthropologie juridique en France — du projet colonial au risque de ghetto disci-
plinaire // Bulletin de liaison. — 1988. — Ne 14. — P. 45-54.
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Teopis Ta icTopis AepxaBu i npaBa

Hyue TATHYTb 32 cOOOI0 NeBHi 3MiHM B MPaBOBiii cucTeMi KpaiH, BiAMOBIJHO 3MiHIOBaTUMETh-
ca i ponb mpaBa. L{e moTpebye ocMUCIeHHS MPOLECiB, SKi BiI0yBalOThCS, MOXKINUBO, (GOPMY-
JFOBAHHS HOBHUX MapagurM Uil BUPILICHHS MPoOJeM, OCATHEHHS Ta MPAKTUYHOI iMIIEMEH-
Tallii HOBUX BUMIipiB CIiBBiJJHOIICHB JIFOAMHU Ta npasa. Sk mpouecy riobanizallii BIUTHBAIOTh
Ha KyJBTYPHI YHIKaJbHOCTI, 30KpeMa yHIKaJbHICTh LIHHOCTEH, BinoOpakeHi, HANPUKIAT, Y
NPaBOBUX CHCTEMAX, SKi BAMYILEHI a[anTyBaTHCs 10 3araibHilloi CUCTEMH 3a robaizanii *?

OpHa 3 TakuxX NapaJurM YK€ OKpeclieHa — KyJIbTYpHUH ILTIOpalti3M i MOB’si3aHU 3 HUM
npaBoBHi mmtopaiizM. OnHaK BUpILIEeHHs] KOHKPETHUX MUTAHb ille He 3HalneHo. [IpaBoBa aH-
TPOTIOJIOTis 37]aTHA 3aNPONOHYBaTH CBOE OaueHHsI ¥ BapiaHTH BHPIIIEHHS TaKUX MPOOJIEM.

Tpeba BU3HATH, 10 MATAHHS MPO IHCTUTYIiliHE MaiiOyTHE TIPAaBOBOI aHTPOIOJIOTIT 3aJu-
IAETHCS UCKYCIHHUM B yCiX KpaiHaxX. € pi3Hi LyMKH 1po 11 goito. 3 pi3sHUX IPUYNH BOHA MO-
K€ 3HUKHYTH, OyTH MOITTMHYTOIO 1HILOI HAYKOH YH Jalli pO3BUBATUCS K MiKIUCLUIIIiHAP-
HUi HayKOBMI HanpsM, pOPMYIOUKCH K caMOCTiliHa Hayka ™™

Brim oweBnaHO, IO iHTEpeC A0 JIOAWHY Ta TpaBa He 3HUKHE, PHHANMHI B HEJaJIeKOMY
Maii0yTHLOMY, & OTI)KE TaKi JOCIIJKeHHS TPUBATUMYTh 1 HaJlai, 3aJIMIIal04YH MMTAHHS 1HCTH-
TYHIHHUX GOpM IS TUCKYCild.

3aBepiyrour BUKJIAJ Pe3yNbTariB JOCIiKeHHs, 3a3HAYUMO, 1110 BBOKAEMO HOro pajiie
MOYAaTKOBUM, HiXK 3aKiHYEHUM. Hi)leMOBy}O'-H/I TPUCKIIAAOBUI KOMIUIEKCHUI migxig (3MicTo-
BO-TUMOJIONYHUH, IPOOIEMHO-OIISIO0BHIT Ta PAKTHKO- d)yHKuloHaanHH) SIKHI MU cTIpoOy-
BaJIM 3aCTOCOBYBATH ISl PO3YMiHHS TpaBoBOi aHTpOHOJ'IOFll MO’KHA 3pOOUTH TaKi BUCHOBKH.

3MICT MOHSATTS «IIPaBOBA AHTPOIIONOTIH 3aJEKUTh Bill 3MICTy MOHATH «AHTPOIOJIOTIN i
«IpaBOY», 3yMOBIIIOETLCS BIUNIMBOM 0ararhbOX YMHHHKIB i, HAcCaMIiepe]], iCTOPUYHUX MpOIIeciB
Ta 0COOIMBOCTEH PO3BUTKY TpaauLiil HAILIOHATBHUX IIKiJI TPABOBOT aHTPOMOJOTi |, PO3yMiHHS
npeaMeTa AoCHiIKeHb CyMiXHUX 3 Heto JucuuiuliH. OCHOBY CUCTEMH MPaBOBOT aHTPOMOJOTT
CTaHOBJIATH /IBa OCHOBHI B3aeMo3allekHi HAMpsIMU 11 PO3BUTKY: «{inocodcbko-mpaBoBa aHT-
POTIONIOTIsM Ta «IPaBOBA €THOJNOTIS (€THOTpadis)», siKi, MOEAHYIOUNCH, CIIPHIIOTH BCEOIYHO-
My IOCJiJDKEHHIO JIFOJMHU 1 TipaBa Ta npo0iieM iXHiX B3aeMO3B’sI3KiB.

[IpeameToM mpaBOBOI aHTPOIOJIOTIT € OararoacrekTHa MpodIeMaTHKa B3aEMOBIAHOIIICHHS
JONUHMY # 1paBa; y ¢inocodchKo-MpaBoBili aHTPOIONOTIT — 1€ MPOOIEMU JTIFOJVHU SIK OIMHUY-
HOro (TOOTO SIK OKpeMOro iHAuBiAa) — (heHOMEeHa MPUPOAU I MPEICTaBHUKA JIFOICHKOTO POLY,
a B eTHoJjIOTI1T (eTHOTpadii) mpaBa — 1€ TPOOJIEeMH JIFOAUHU SIK MHOXKUHHOTO (TOOTO SIK TpyTIH,
CHIIBHOTH, €THOCY, COLIIyMY TOII0) (heHOMEHa COLIaILHOTO (a 0T)Ke, Oe3MmocepeIHbO MOB’ I3a-
HOTO 3 KyNnbTyporo). I1pu 11poMy, TEpMiHU <(TIOOMHA K OAWHUYHE» Ta JIFOOMHA SK MHOKUH-
HE» TyT 6epyTLc;1 HaMHU SIK a0CTpaKTi KOHCprKHll sKi, oJHaue, 6a3y}0TLc;1 Ha y3arallbHeHO-
My yHBHeHHl MpoO JIOZMHY 3 peaanocn MeTouonorm NPaBOBOI aHTPOIIOJIOTIT, OXOTIIFOIOUN
METOAOJIOTIYHUN IHCTPYMEHTapiil pi3HUX HAyK, TPYHTYEThCS Ha «aHTPOMNO-eTHIYHIM mapa-
JIUTMi», B OCHOBI SIKO1 JIe)KaTh JBi BHIIEHA3BAaHI OCHOBHI iJiei MPO JIIOAWHY, K OJMHUYHOTO
(inauBiga) Ta MHOXKMHHOTO (K PYITY, €THOC).

[IpaBoBa anTpomonoris cpopMyBaacs K HAyKOBO-IPAKTUYHA i HABYAITbHA JUCIUILTIHA.
[TuTaHHs PO Miclle MPaBOBOT aHTPOTIOJIOTIT B CUCTEMI HAYK 3aJIUIIAEThCs AUCKycitiHuM. [lep-
CIEKTHUBH PO3BHUTKY MPABOBOI aHTPOMONOTii B YKpaiHi BU3HAYAIOTHCS UMCIEHHUMH B3aEMO-

* Jlns HAOYHOCTi HABEZEMO IBi TEHIEHI(i: 1) NPOTHCTOSHHSA HAYKOBO-NPAKTHUHUX GAueHb HAYKOBLIB
MpaBoBUX cucteM E€Bpomnelicbkoro CHiBTOBapHCTBa LIONO IMPOLECiB rApMOHi3alii KOHCTUTYLIMHUX MpPWH-
uunis aepxa €C (nanpukian Himewunnu — €C y cBitini pitens Cyny €C); 2) nparHeHHs: BUpOOUTH YHiBep-
CaJIbHY KOHILIETIIi10, GOpMyITy TIpaB JIFOANHH, TIOB’s13aHE 3 JOCATHEHHS KOHCEHCYCY UM KOMIIPOMICY MiX pi3HH-
MH KyJIBTypaMH OO0 YSIBIEHHS PO JIIOHHY.

BucnoBnioeTses AyMKa, 110 TPaBOBA AHTPOMOJOTis MPUITMHATE CBOE iCHYBaHHS 3 BHU3HAHHAM ILTIO-
panizMy mpaBa sik mpo6JIeMaTHKy Ta METOAOJIOTIYHOT 3acaIy Teopil mpasa, a aHTPOIOJIOTis MoXe OyTH MOITH-
HyTa couionorieto. Takuit mporHo3 moxo MaitdytHboro aucummting nas [1.Cak 1992 p. Sack P. — Ibid. —
P. XXIX.. OngHaue mpooTAroM JecATH POKiB MOTOMY HE MOMi4€HO PO3BUTKY B LIbOMY HampsiMi. BogHouac,
HAaBITb SKLIO Take i TpamuThcs B MaiiOyTHbOMY, AOCHIIKeHHS ()EHOMEHIB NpaBa Ta JIIOAWHU HaBPAA UM MPH-
NUHUTHCS, a OTXKe i Oyzme noTpeba opraHizauiiHoro oGpopMiIeHHs MPoIecy TaKuX J0CHTiHKEHb.

Takoxx Bimoma nymka Ta cnoniBanus H. Pynana mpo te, mo «moxnuBo, B XXI cT. icTopist anTpomnosnorii
Ta icTopis mpasa 30nu3saTbes». Pyran H. FOpuamyeckas antpomnoiorus. — M., 1999. — C. 11.
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bieyrn B.C. lNpaBoBa aHTpononoria. [1o nuTaHHA Npo AOCNIAKEHHSA NIOANHW B NpaBi

MOB’sI3aHMMU YMHHUKAMU # epeyMOBaMHU 1 3yMOBJIFOEThLCS Hacamnepe[ ii 3AaTHICTIO MPOoMo-
HYBAaTH aJIeKBaTHI pillIeHHs aKTyaJbHUX MPOOIeM.

TakuM 4rHOM, TTPaBOBa aHTPOIIOJIOTIS — 1€ iICTOPUYHO PO3BUHYTA, KOMIUIEKCHA, Mi>KINC-
IUILTiHApHA, OaraToyHKIiOHATbHA HAyKOBO-MIPAKTHYHA Ta HaBYaJIbHA TUCIIUILTIHA TIPO (iso-
co(hCHKO-aHTPOTIONIOTIUHI Ta eTHi4Hi (eTHONMOTi4Hi, eTHorpadiuHi) mpobieMn B3aEMO3B’SI3KY
JIIOVHU Ta MpaBa, BTiJIeHA B ABOX (yHIAMEHTAJILHUX HampsMmax: ¢inocochbKo-mpaBoBiii aH-
TporoJiorii Ta nmpaBoBiii eTHooriT (eTHOrpadii). Lle mposBiseTbCs B MiAX0AaX A0 OCATHEHHS
JIFOMUHY K LIJTICHOTO eHomeHa B i iHI[I/IBiI[yaJ'IBHOMy Ta CyCHiJBbHOMY TpOSBaXx, aKLEHTy€e
yBary Ha JIOACBKOMY BHMIpi Ta ryMaHiCTH4Hii TPUPOAi MpaBa Ta NMPaBOBHX CHCTEM pi3HO-
MaHITHUX CYCHTBCTB i Ky/IbTYp, CHpHs€ iX Mi3HAHHIO, MOPIBHAHHIO, KOHLENTYamisawii,
BUPIIIEHHIO Npo0JieM i (akTHUHO € crpoO0r0 KOMIJIEKCHOTO OCMHUCIIEHHS MicLisl JIFOAWHU Ta
npasa y CBiTi.
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PE3IOME

B crarbe KOHCIIEKTHBHO PacCMOTPEH PsiJ] BOIPOCOB MPAaBOBO# (FOpHINYECKOiT) aHTPOOIOTHH, B YACTHO-
CTHU €€ UCTOPHH, MPOOIEMaTHKH UCCIeJOBaHUIT, METOAONIOI MY, (YHKLHUH 1 MecTa B CUCTEME HayK.

ABTOp MPHUXOAUT K BBHIBOJY, YTO MPABOBas aHTPOMOJIOTHS — 3TO chOPMUPOBABILIASCST UCTOPUYECKH TTO]
BIIMSTHAEM MHOTHX AWCUMUILUIMH, KOMIUIEKCHAs, MeXIMCIUILIMHAPHAS, MHOTO(YHKIIMOHAIbHAS Hay YHO-TTPaK-
THYecKas U ydeOHast JUCLUIUINHA, paccMaTpuBaromas puinocodcko-aHTPOIOIOrNIECKIe U ITHUYEeCKUe (3T-
HOJIOTHYECKHe, STHOrpaduueckne) BOMPOCH B3aUMOOTHOIIEHHS MEX/IY YEJIOBEKOM U MPABOM, KOTOPbIE KOH-
KPEeTHU3UPYIOTCS B HaNpaBieHUX (4 popMax) Gpunocodcko-nmpaBoBOii aHTPOIOIOTUH U MTPABOBOI STHOJIIOTHH
(3THOTpadun).

KiroyoM K MOHUMaHHIO MHOT000pa3HOiT MpoOIeMaTHKN PaBoOBOW aHTPOTIONOTHH SIBISIETCS €€ PacCMOT-
peHHe KaK JUCLHMIUTNHBI, OCHOBAHHOH Ha IByX a0CTparupoBaHHbBIX U3 PEabHOCTH HAESIX O YeJOBeKe, a UMEH-
HO: O 4eJI0BeKe, KaK 0 eounuuHom (WHOUBUAE) U MHOdcecmeeHHom (TPYTITe, STHOCE, COOOIIECTBE U T.II.), KO-
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TOpBIE JIeXKAT B OCHOBE «aHTPONO-3THUYECKOH MapagurMbi»— (pyHIaMEHTATbHON MapaAuTrMbl IPaBOBON aHT-
POMOIOTHH, MPEI0KEHHON aBTOPOM.

[paBoBas aHTPOMNOJIOrHs — CAMOCTOATEIPHOE HAyYHOE HAaIpaBleHUe U y4eOHas TUCLUIUINHA, UCCIemy-
I0l1as IPaBO HA OCHOBAaHUU AHTPONOJOrHMYECKOrO MOAXO0/A, COAEPkKAHUE KOTOPOro 3aBUCUT OT MOHHMAHMS
AQHTPOIIOJIOTUH U 3THOJIOTUH (3THOTpa(UH), TPaJULMi aHTPOIOIOTHYECKUX UCCIIeIOBAaHNUIT ITpaBa.

VYenenrnoe pa3BuTne 000MX HaNpaBIeHHUH MPaBOBON aHTPOIMOIOTHH BOOOIIE, 1 B YKpanHe B YACTHOCTH,
3aBUCHT OT psiia (paKTOPOB, B TOM YHCIIE OT €€ CHOCOOHOCTH Mpeararh PeIeHns akTyallbHbIX MPaKTHIec-
KHX BOIMPOCOB.

B.B. JABHIEHKO

Baoum Bacunvosuu /laguoenxo, cmapuiuii cnio-
Yyl 8 0COONUBO BANICTUBUX CHPABAX CNiOY020
6i00iny /[[14 6 Kuiscokiti oonacmi

MEXKI BIIMBY JEPXKABU HA EKOHOMIYHI BI/ITHOCHHH

CycrnifibHi BiTHOCHHU MOTpeOyloTh YHOpMYBaHHs. JlepikaBa Moxke OyTH peryiasiTopoM
MPaKTUYHO OyIb-IKHX BiTHOCHH, ajie¢ 0COOJIMBO BEJIUKHUM € ii BIUTUB HA EKOHOMIYHi BiTHOCH-
HU. be3 nocTaTHbO BperylbOBaHUX, 3aXUIICHUX MPABOM €KOHOMIYHMX BiJHOCUH HEMOXKITUBO
YSBUTH, 30KpeMa, MiJNpHEMHMIBKY, OaHKIBCbKYy Ta iHIII BuAM (PiHAHCOBO-rOCHOAAPCHKOL
JisSIBHOCTI, sIKi O MPUHOCKIIM MPUOYTOK 1 OKpeMiit tonuHi, 1 1epkasi.

ExoHOMiYHA CTpyKTypa CyCHiJbCTBa — 1€ WOro peajbHH eKOHOMiuHHWM 6asuc, a
MOJIITUYHI, i7ICONIOTIYHI, IOPUIUYHI iHCTUTYTH — Horo HanOyaosa. Jlo moniTHYHOT HaAOYIOBH
HAJIEXKUTS | nepxana |.

VY cydvacHiii Haylli CKJIamucs JBa MPOTHIIEKHI MiJXOIN 10 BU3HAYCHHS POJIi IeP’KaBHOTO
peryJroBaHHA CyCHUIbHUX, Y TOMY YUCIIi i €EKOHOMIYHHUX BiJTHOCHH.

[Mepwmit miaxia nepeadayae BiAMOBY Aep)KaBU Bil akTMBHOTO PETyJIOBaHHS CyCHUTBHUX
BiTHOCHH, IO CTAHOBHTH 3MICT TaK 3BaHOI KOHIEMIii «HIYHOTO cTopoxkay. JlepikaBa
BUTICHSIETBCS 3 €KOHOMIYHOT cepH, 1i BiIBOAUTHCS POJIb «BAPTOBOTOY», KCTOPOXKAY» BiJILHOTO
PHUHKY, BOHa CTa€ apOiTpOM y BpiBHOBaXKEHHI iHTEpeCiB cy0’ €KTiB €KOHOMIYHOT JTiITIbHOCTI, HE
BTPYHYaIOUNCh y IXHIO €eKOHOMIYHY, FOCTIOapydy AisSTbHICTb.

[TocnigoBHMKY APYTOTo MiAXOAY BiICTOMIOTh AYMKY, 1110 BCi BiIHOCHHU B CYCIiJIbCTBI Ma-
I0Th PETYJIIOBATUCS JIEPIKABOIO, Y TOMY YHCJIi i €EKOHOMIYHi.

Ha Ham nornsig, po3KpUTH 0COOIMBOCTI JepiKaBHO-BIAIHOTO BIUTHBY HA €KOHOMIKY MOX-
Ha, MPOaHai3yBaBIIX CyTHICTh KOYKHOTO 3 IMX MiAXO/iB.

JepxaBa — «HIYHWI CTOPOXK» MOKe OyTH e(EeKTHBHOI Ha eTarli BAHMKHEHHS PUHKOBHX
BiZIHOCHH a00 B TOH mepios, KON caMOperyoBajibHa (DYHKIIisI pPHHKOBOI CHCTEMH JIOCTaTHbO
po3BuHeHa i QyHk1ioHye Oe3 3001B. HuHi OibIIiCTh BUSHUX BBaXKa€, IO 111 KOHLETLis BXKe He
BHUIPABIOBYE cebe 2. Apke BITBHUN PUHOK MOBOJ MOCTYIAETHCA MICIIEM JIEPIKABHOMY pPeETy-
JIFOBAHHIO, BHACITITOK YOTO BCi €KOHOMiYHi BITHOCHHH B CYCHIJILCTBI Oy/TyTh 4iTKO YHOPMOBAHI.
B.B. KormeitunkoB Hanosnsrae Ha 3ampoBaKeHHI 3aKOHOJIABCTBA, sIKe O PeryioBajio CTOCYHKH
MK HiIIpHEMCTBAMHU H yCTAaHOBaMH 32 OCHOBHUM MPUHIIUIIOM «03BOJIEHO BCE, III0 MPSIMO HE
3a00pOHEHO 3aKOHOIABCTBOMY, & MiX MiJNPUEMCTBAMH, YCTAHOBaMH U JIEpKaBHUMHU OpraHa-
MM — Ha OCHOBI T€3U «3a00POHEHO BCE, IO NPSIMO HE JO3BOJIEHO 3aKOHOIABCTBOMY 3.

Bana, sika MO)xe HEraTMUBHO BIUIMBAaTH Ha €KOHOMIYHE JKUTTS CYCIiJIbCTBA, — Lie Oe3Mex-
HUI BIUIMB JEP)KaBW, IO TATHE 3a COOOI0 CTAHOBJICHHS OFOPOKPATU30BAaHOI CHCTEMH, TO-
TaJiTapu3M, KA perliaMeHTy€e KOXKHUI KPOK TPOMaJISH Ta TXHiX opraHisailiii, mo30aBisiroun
X HAMroJOBHINIOrO B YMOBAaX PUHKY — iHIilliaTMBH Ta MiANPUEMIHBOCTI.

VY 3B’S3Ky 3 IMM HUHI aKTyaJIbHOIO CTa€ MpodiemMa MexXi JepKaBHOTO PerytoBaHHS €KO-
HOMIYHHUX BiJHOCHH, 11032 SKMMH BOHO HEAOLILHE, IIKIIIMBE a00 HEMOXKIIMBE B3araji.

© B.B. JlaBunenko, 2002
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HasudeHko B.B. Mexi BnnuBy Aep>kaBn Ha €KOHOMIYHI BIGHOCUHM

OpHUMU 13 IepUINX, XTO NOCTaBUB MPOOIeMy PO MEXi MPaBOBOrO BIUIMBY JIepKaBH, Oy-
JIM TOCITiIOBHUKH 36UtA€60-NPaAgosux no2nadie . BoHu BiICTOMOBAIM MO3HMIIIFO, BiAMOBIIHO 10
SKO1 TIO3UTUBHE TIPABO MA€ CITUPATUCS Ha TPaBO 3BHYAEBE i HE BUXOIUTH 3a HOoro Mexi. Me-
eI BIUIMBY Jep)KaBH, 3TiJTHO 3 IIi€0 TEOPi€r0, € MPUPOMHi MpaBa JOAWHU. ToOTO 1St Teopist
KPUTHKY€E Oe3MeKHe BTPYUYaHHS Aep>KaBH B yci chepr CyCHiTbHOTO KHUTTSL.

[IpoTu aBTOPUTAPHOrO BTPYUYaHHS ACPXKABH B IMiJIPUEMHHIBKY IisSUIbHICTH BUCTYMATH
TaKoX MPUOIYHUKU meopil Hacunbcmea. BoHU MiATpUMYBaiM i1€t0 HEBTPYUYaHHS IEpXKaBU y
BiZIHOCHHHM BIIACHOCTI, [0 SKOT BCi, Y TOMY YKCII i Blaga, MalOTh CTABUTHCS 3 IIOBAroko .

[IpuxXunbHUKK ncuxonoziunoi meopii BBaXxalv, Mo cPeporo, BiTLHOI BiJ IEpKaBHOTO
BTPYYaHHs, € PEJiris, €TuKa 1 yBech AyXOBHMH CBIT monunu 0. [Ipencrasuvku meopii npago-
601 Oepoicasu CTBEPIKYIOTh, 1110 B MTPABOBil colliasibHil 1epkaBi BinOyBa€eThCs €BOMIOLIS Blla-
QM B HANPAMKY MOCNa0JeHHs 11 BIUIMBY 7, a MEXKEIO JAEPKABHOI AiAIBHOCTI CTaE Mpaso.

VY 3B’s3Ky 3 NOCTiHHUMHU ICTOTHUMH 3MiHAMU B CYCIIJIBCTBI, Ha3BaHi Teopii MoTpedyoTh
MOMTHOJICHOTO BUBYCHHS, X04ua 0arato ineit yxe peanizoBaHoO.

Mexi nep)kaBHOI JisSIBHOCTI aHAMi3yl0Th y KOHTEKCTI JOCHiKeHHS QYHKIIH aepikaBu.
3okpema JI. Mopo3oBa BBaxae, M0 CHPUSTINBUMI YAHHUKAMH PO3BUTKY PHHKOBUX BiTHOCHH
€ cBOOOMA MiANPUEMHHUIIBKOT AIsITBHOCTI, OaraTOMaHiTHICTB i piBHICTB yCiX (opM BIACHOCTI,
YyecHa KOHKypeHLis. JIuiie 3a TaKuX YMOB €KOHOMiKa MOXe PO3BUBATUCS K CAaMOPEryJibOBa-
Ha cucTeMa, a BTPYYaHHs JepaBH MPH LIbOMY Ma€ MEeBHi, YiTKO BU3HAYEHI MEXi:

— (hopMyBaHHS €KOHOMIYHOT MOJIITHKH;

— YIpaBJIiHHA MiANPUEMCTBAMHY Ta OPTraHi3allisiMH, 10 € 00’ €KTaMH JIepPyKaBHOI BIACHOCTI;

— BCTAHOBJIEHHsI IPABOBUX OCHOB PMHKOBOI i I[IHOBOT MOJITHKH Y cepi CTUMYITIOBaHHS
JiepKaBHUMHM 3ac00aMu MiIPHEMHULITBA 1 BiNbHOT Mpaili, 3a0e3mnedeHHs piBHOCTI BCiX (popM
BJIACHOCTI, MPAaBOBOI0 3aXUCTy iHTEpECiB BIACHUKA, OXOPOHU MpPAB CIOXKUBAYIB, BXUTTS 3a-
XOMIB JJis 3aM00iraHHs] MOHOTIOJI3MOBI ¥ HEYECHOT KOHKYPEHIIiT TOIIO;

— PETyJIIOBAHHSA 30BHINIHBOEKOHOMIUHUX BiJIHOCHH 8.

Ha namy aymky, Mexi BTpy4aHHsS Iep)KaBU B €KOHOMIKY, 3aexarb Bijl TOro, sKi TpyIu
BiJTHOCHH PETYJIIO€ JiepxkKaBa.

Bapro 3ayBaxuT, M0 AepKaBHE BTPYUYaHH: B E€KOHOMIKY 3aBXJH OyJe Ba)XJIMBUM, ale,
BCTAHOBUBIIHN MEXi JICPIKABHOTO PETyIIOBAHHS, MOXKHA BU3HAYHTH Ti BiIHOCHHH, AepKaBHUI
BIUIMB Ha AKi € HEJOLINbHUM i Hee(PEKTUBHUM.

MorkHa moroguTHCS 3 TBepkeHHAM B. Jlazapera, mo i BU3HaYEHHS MEX MPABOBOTO
peryJroBaHHS B €KOHOMIlli, HEJOCTATHLO OPIEHTYBATUCS TIJIbKKW Ha 3akoHomaBis. Lli mexi
JIUKTYIOTBCS BCI€I0 HASBHOIO PEANIbHICTIO, B SKill JAeprkaBHA Perylisllis JIMIIe OJ1H i3 000B’ 13-
KOBMX YMHHUKIB .

OyHKUIT Aep)kaBU MAIOTh PO3MISAATUCS K TOEAHAHHS 00’ €KTUBHUX i Cy0’€KTUBHUX 00-
CTaBHH, JUISl IKUX XapaKTepHa MOCTaHOBKA LIiNeH, r[06y):[013a IPOrpamMu yNpaBIiHHs COLiab-
HUMH TIpoliecamd. 3MicT, HampsM i hopma peam3au11 (1)yHKL111/1 BU3HAYAIOTHCA, B KiHIIEBOMY
MiICYMKY, 3aKOHOM1pHOCTi[MI/I 3 SKUX BUIDTMBAIOTH i MEXi OisTBHOCTI nepxkaBu. A. BitueHko
BBa)Kae€, IO (YHKINT HOPIBHAHO 3 MEXaMH € YaCTHHOIO 3arajbHOi MPOOJIeMHU — JOMYCTHMUX
MEXK JIEPIKABHOTO peryiroBanns 10,

[TosicHIOIOUM 3yMOBJICHICTh MEXK AisILHOCTI BaJl €KOHOMIYHHUM i COLIaIbHUM yCTPOEM
CyCHiNbCcTBa, HEOOXiJHO 3a3HAYMTH, LIO0 Blaja BIUIMBAE HAa BUPOOHMYI BiAHOCHHHU B
cycninbcTBi. OpieHTHPOM JIJIsI BCTAHOBICHHS MEXK JI€PXKABHOTO PETyIIOBAHHI, OKPIiM 0COOITH-
BOCTEH CYCHiJILHOTO JXUTTS, MOXKYyTh OyTH TakoK OCOOJMBOCTI iCTOPHUYHOIO Mpolecy, Tpa-
JIT, reorpadivHe MoJoXKeHHs JAepKaBH, MiKHAPOIAHI YMOBH.

MeTonoNnoriYHOK OCHOBOIO /ISl BCTAHOBIICHHS MEX JEP)KaBHOTO PEryJIFOBaHHS MaroTh
CTaTH TaKi YNHHUKU: €KOHOMIYHUH YCTpili i €KOHOMIiuHi 3aKOHM, MOPAJbHUI 1 KyIbTypHUI
piBEHb CYCIIJILCTBA, COLIAILHO-0i0JIOTIYHA TPUPOJA JIFOAWHM, CBOOOAA Ta 0COOUCTE KUTTH
JTFoAEH TOIIO.

1106 neprkaBa He BUXOAMIIA 32 MEXI HaJJaHHUX 1i TOBHOBaXKEHb, 11 MisSIbHICTh 3aKOHOIAB-
90 YHOPMOBYETBCS.

Cepen cy0’eKTMBHMX UYMHHHKIB, SKi Ma€ BpaxoByBaTH JAep:KaBa, HAroJloCUMO Ha
CYCIITBHUX, TPYTIOBHX, JEPIKaBHUX, IHANUBIIyalbHUX Ta iHIIKX iHTepecax monei 1. Briusa-
I0YM Ha eKOHOMIKY, Iep)KaBa He MOKe He 3BaKaTh Ha OaraTroMaHiTHICTb iHTepeciB el i He
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BpaxXoOBYBAaTH iX, TOOTO BOHA Ma€ AOTpuUMYyBaTHcs OanaHcy iHTepeciB. [lopyiieHHs uporo Oa-
JIAHCY TTOPOIIKYE CYTIEPEUHOCTI, aBTOPUTAPU3IM.

VY uucni 00’€KTUBHUX YMHHUKIB, SKi MAlOTh BHpIIIAJbHUN BIUIMB HA BU3HAYCHHS MEX
JIEpYKaBHOTO BTPYYaHHS B €KOHOMiKY, TpeOa Ha3BaTH €KOHOMiuHi, COIiaibHi, MONITHYHI Ta
iHIII YMOBH, 3a SKUX PETYIIO€ThCs eKOHOMIKA. Jl0 HUX HanexXaThb:

— 0COOJIUBOCTI JOMIHAHTHUX Y CYCHIUIBCTBI €KOHOMIYHHMX BiTHOCHH (LEHTpai30BaHUX,
MJIAaHOBUX, PUHKOBUX, 3MillIaHUX);

— piBeHb PO3BHUTKY CYCITIBCTBA, IEPXKABH, TIpaBa i eKOHOMIKH;

— HasBHi B CYCHiJIbCTBI TEXHIKO-FOPHIUYHI MOXJIMBOCTI Ta MEXi;

— CYCIiJIbHI Tpaauiii, 3Bu4ai ToIo.

Ha mymxy A.1O. Omiiinuka Ta A.M. Kononiit, cycminecTo, sik i Oyap-sika iHIIA CKJIaaHa
cUCTeMa, MOKe HOpMallbHO (DYHKIIOHYBATH i pO3BUBATHUCS JIMLIE CMIMPAIOYKNCH HA MEBHI Mpa-
BUJIa, HA OCHOBI AKX BUOUPAETHCS OAMH i3 6ararboxX MOXKJIMBUX BapiaHTiB MOBEIiHKH MEBHO-
ro cy6’exra 12,

HaiieexTuBHimmm 3aco00M peraMmeHTallil BiTHOCHH MiX JEPKaBOK i CyCHiJIbCTBOM €
3aKOH, sIKU# (iKcye HiTKi B3aeMHi 000B’SI3KH Ta 0OMeXeHHs1 000X cTopiH. KOpuanyHwmii crocio
pEryNoBaHHS B MEBHUX cdepax BiJHOCHH — Halie()eKTHBHIIINH, BiH BiIMoBimae iHTepecam
OinbocTi cy0’exTiB.

PunkoBa exoHOMika AeMOHCTpye Oarato mepesar, ajie, AK y)K€ 3a3Hayajnocs, BOHA Mae
MOETHYBATHCS 3 ep)KaBHUM PETYJIOBAHHSIM, Y BU3HAYCHUX 3aKOHOM MeXaX i B UiTKO BCTa-
HOBNIeHUX Qopmax. Sk ragae B. Jlazapes, Mexi Ta cmocoOu MPaBOBOTO PEryJIOBaHHSA — IIe OC-
HOBHA Mpo0JemMa Ul 3aKOHOABLS, AKHMI aHalisye puHKOBi BigHOCUHU 13, 3a6oponu Tpeba
BCTAHOBJIIOBATH Ha Ti i, AIKi 32 CBOEIO MPHUPOJIOO € AHTUCOL[IAILHUMH, CIIPSIMOBAHUMHU TIPO-
TH JIFOAVHU Ta ii noTpeo.

[TpaBoBa 3a00poHa, sIK OIMH i3 CIOCOOIB PEryJitoBaHHS €KOHOMIUYHUX BiTHOCHUH, — 1I€ FOpU-
JUYHUHN 3aci0, 3a TOMOMOTOK0 SKOTO BHU3HAYAKOTHCS MEXi MPaBOBOi CBOOOIU CYO’€KTIB eKO-
HOMIYHMX BiIHOCHH, i B TOW jXe 4Yac — 1e OOMEKECHHS MOXKJIUBOCTI BTPYYaHHS JEPIKaBU B
pi3HOMaHITHI chepy KUTTEMISITBHOCTI CYCHILCTBA. Y MPOIECi MPaBOBOTO PEryJOBaHHS 3a-
00poHa BUCTYMAE K IOPUANIHNUI 3aci® yrnopsIKyBaHHS Ta 0OMEXXeHHs AisTbHOCTI JIepKaBHO-
ro anapaty. Bona HeoOxinHa, 1106 3anmo0irTu cBaBULIIO K OKpeMHUX 0Ci0 4M AeprKaBHUX Op-
raHiB, 1[0 MalOTh BJIA/HI TIOBHOBAKEHHS, TaK BCi€l AepkaBHOT Biaau 14,

CamoopraHizamis i camoperysroBaHHs Cy0’€KTiB MalfHOBHX BiIHOCHH XapaKTepHe I
JOCTaTHBO BHUCOKOTO PiBHS PO3BUTKY €KOHOMIKH, KyJIBTYpH (30Kpema ImpaBoBoi) Tomio. [lo-
MUJIKOBOIO BUAaeThes nosutlisi b.ITyruncekoro i J[. Cadiynosa, siki BBaXaroTh, 110 AeTai3arlis
NPaBUJI CBiIOMO YW HECBIJJOMO TaJIbMy€ PO3BUTOK €KOHOMIKHM i, X0U SIK 1€ MapaJoKCcallbHO,
CTaBUTh TOCTIOJAPHMKIB MEpeN HEOOXiMHICTIO mopynryBarh 3akoH 15, Crpasni, HemoTpiOHa
periaMeHTallis BCiX CTOPiH €KOHOMIYHOI isITLHOCTI, IIe, 0€3MepeyHo, «TrajlbMO» 338 PUHKOBOL
EKOHOMIKH, OJJHaK B OKpPEeMUX c(epax BiTHOCHH BOHO HEOOXiITHE.

Haronocumo, 1m0 3aBnaHHs IpaBOBOTO i IePKABHOTO PETYIIOBAHHA HE JIUIIE B TOMY, 1100
3aMOBHUTH BCi «IIPOTAJMHI» COLIANBHOTO MPOCTOPY HOPMAaTUBHUMH aKTaMH, a IIe H y TOMY,
00 TOuHiIe BU3HAYNUTH chepr Ta 00 €KTH MPaBOBOTO BIUIMBY, HE BTPYYAIOUUCh y Ti cdepu,
Jie TIPaBOBi MpOLECH He MOTPeOyIOTh ACP)KaBHOTO HOPMYBaHHs, € €(EKTMBHUMH 32 YMOBH
cBOOOIM AIAJBHOCTI i 3aXKCTY BiJ CBaBiLIA.

B nepion 1oKOpiHHUX MepeTBOPeHb Yy Pi3HUX chepax CYyCHibHOrO XHUTTA HEpiako Tpar-
JSFOTHCS 3001 (QYHKIIOHYBaHHS MpaBOBOi cucTeMu. [lep)kaBa B TAKUX CHUTYAIliIX Ma€ TOKa3a-
TH CBOKO €()€KTUBHICTh, aKTUBHO PETYJIOBATH €KOHOMIiYHi BiIHOCHHH, pPerjaMeHTallisl SKUX
JIOLNbHA M MOXIIMBA 3 ypaxyBaHHSIM Pi3HOMaHITHHUX iHTEpeCiB IXHbOI €KOHOMiIKO-TIPaBOBOT
MPUPOAH.

JleprkaBa, TIpOTOJIOIIYIOYH TIpaBa i CBOOOU, BCTAHOBIIIOE 1 CHCTEMY O0OB’S3KiB, TTOBUH-
Ha BUMarat BiJi Cy0’€KTiB MiAMPHEMHUIIBKOT AisTbHOCTI MPaBOMipHOT MOBEIiHKH, TOBArH 10
3aKOHIB, CYMJTIHHOTO BUKOHAHHS 000B’s3KiB ToI0. BogHOYac neprkaBa 30008’ s13aHa HE TiJbKU
NPOTONIOCUTH TIPaBa i cBOOOAH, a I TrapaHTyBaTH MOJKIIMBICTB iX peanbHoOl peanizanii !0,

JlocmipKyroun miSibHICTh JepkaBu y cdepi peryioBaHHS €KOHOMIYHHX MpPOLECiB Yy
CYCIiJIbCTBi, HEOOXiTHO 3aCTEPErTH: Haa41 CBOOOAY cy0’eKTaM rocroAapCchKol AisIbHOCTI,
JiepyKaBa BCTAHOBJIIOE MEXi BIAaCHOT AisNIBHOCTI, TUM caMHUM 00OMexXyrouH cede. Sk MU Bike 3a-
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34 %. Jlns nopiBHSHHS: B YKpaiHi mprOyTOK ONMoJaTKOBY€eThCs 3a cTaBkoro 30 % Big 00’exTa
onogarkyBaHHs 20,

Ha mamy nymky, HalOinpIl NpUIHATHOIO € CHUCTEMa OIOAATKyBaHHS MNpPHOYTKY
mianpueMcTB BenmnkoOpuTaHii, e cTaBka Moaarky 3MiHIOEThCS Bif 00ciry mpuOyTKy. Y 11bO-
My pasi He TiIbKH JiepXkKaBa KOHTPOIIO€E MPHOYTOK, a i MiANPHeEMCTBO BU3HAYAE, SIK JIiMIe Ho-
My IpaLOBaTH.

CniBnpats 3 kpaiHaMU CBiTy i BUKOPUCTAHHS NiepeBar, nepeadadeHux yrogaMu npo yHUK-
HEeHHs TIOIBifHOTO OTOaTKyBaHH, — ¢ e()eKTHBHUI i 3aKOHHUI METO] MOJATKOBOTO IUIaHY-
BaHHI.

Yroau npo YHUKHEHHS MOJBIHOTO ONMOAATKyBaHHS — [1€ MiXXHAPOIHI yTrOAU 3 MOJATKOBUX
NUTaHb, METa SKUX — YCYHYTH CHUTYyallii, KOJIK OTpuMaHuii npudyToK 4u MaifHO ABiui oOKia-
JlaeThCs MOJATKOM y pi3HHX Kpainax. Ctarta 19 3axony YKpa'an «IIpo OMO/IaTKyBaHHs MPH-
OyTKy MiANPHEMCTB» NPSMO BKA3y€ Ha T, 1O CYMHU NOJATKIB Ha NPUOYTKH, OTPUMaHi 3 iHO-
3eMHUX JDKeped i cIutaueHi cy0’ eKTaMu TiAMpUEMHHUIBKOT JisITBHOCTI 32 KOPIOHOM, BPaXOBY-
IOThCS TIPY CIUIATi HUIMU NOATKy Ha MpuOyTOK B YKpaiHi.

To6TO 3acTocyBaHHS HOPM HalliOHAJIBHOTO 3aKOHOMABCTBA, mepenyciM Konctutymii Yk-
painu (cT. 9), 3akoHy Ykpainu «[Ipo mixkHaponHi yrogu» (ct. 17), 3akony Ykpainu «IIpo cu-
cTeMy omnojaTkyBaHHs» (cT. 19), 3akony VYkpainu «lIpo omopmarkyBaHHS HpHOYTKY
nignpueMctB» (cT. 18.1), rapanTye nepeBary HOpM MiXKHApOAHOTO MpaBa HaJ HalliOHAJIbHUM.
Hanexxne opopmiieHHS TOKYMEHTIB MPH po3paxyHKax MiX MiANMPHEMCTBAMM Pi3HUX KpaiH
yCyBa€ BCi BUMAAKH MOABIHHOTO OMOAATKYBAHHS.

JleprxaBa, BCTAaHOBJIIOIOUHN MOJATKH, 300pH, 000B’SI3KOBI TUIaTeXi Ha pi3HUX PiBHAX, Ma€e
3BAXKUTU Ha )leLIlﬂbHy MKy B perynioBaHHI E€KOHOMIKH, iCHyBaHH;I K01 Toripuye
iHBeCTHLIMHUI KJIiMaT B KpaiHi, [0 COPUYHMHSAE BUTIKAHHS KaliTalliB 3 KpaiHH, 3HUKCHHS
Ji10BOT aKTUBHOCTI, OAaHKPYTCTBO IOPUJUYHUX OCi0 i MiANpUEMIiB, 3aHENa] OKPEMUX ray-
3eifl HapOAHOTO TOCIONAPCTBA TOMIO. YXBANIOIOYM HOPMATHBHI aKTH, Ha HAIIy IyMKY,
He0OXiTHO MPOBOJUTH FOPUINYHI i EKOHOMIYHI €KCIIEPTH3H, 3 METOIO Y3TO/DKEHHS 3aKOHO-
MPOEKTY 3 YMHHUM 3aKOHOJABCTBOM i YCYHEHHS CyNEepeyHOCTeH, a TaKOX IigpaxoByBaTH
€KOHOMiYHY e€()eKTHBHICTh TAKOTO 3aKOHONPOEKTY HE TIIBKU [ OIOMXKETy, a i ATl eKOHO-
MiKH B I[iJIOMY.

OTxe, IepxaBHe peryiitoBaHHs y chepi ekoHOMikM Mae cBoi Mexi. [IpaBoBi Mexi nepas-
HOTO BTPYYaHHS B €KOHOMiUHY chepy — e 3yMOBIIeHI 00’ eKTUBHIMH i Cy0’ €KTUBHUMH YHH-
HUKaMH, 3aKOHOJAaBY0 BCTAHOBJICHI HOPMH MisJILHOCTI, 10 BU3HAuUarOTh OajaHC iHTEpeciB
JIepKaBU Ta Cy0’€KTIB rocroaproBaHHs. 3 TIO3HUIliTi PUHKY K CaMOPeTyIb0BaHOI CHCTEMH, OC-
HOBHE 3aBJIaHHS JIEPXKABHOTO PETYNIOBAaHHSA — Iie Horo edekTuBHicTh. Ilepectynaroun i mexi,
Jiep>KaBHE PeryJIlOBaHHs MOPYIIY€e PUHKOBY CaMOpEryJsisiLilo i MepeTBOPIOE PUHKOBE CEpesio-
Bulle Ha HepuHKoBe. Cy0’€KTH rocrnogapchkoi AisNIbHOCTI MOMITHO MOCIA0IOITh CBOIO aK-
TUBHICTh, PUHOK BTpadae TUHAMIKY, €()eKTHBHICTh IiSUTbHOCTI €KOHOMIUYHHUX CTPYKTYp iCTOT-
HO TTOHWKY€ETBCS.

Came ToMy MeXi BTpy4YaHHs i peryJroBaHHS €KOHOMIYHHMX BiJIHOCHH MarOTh OyTH YiTKO
OKpecIeHi 3aKOHOIaBCTBOM, i 3MiHIOBAaTHCS 3 BUHUKHEHHSIM HOBUX HOTpeb CycinbCTBa i eKo-
HOMIKH.
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B crarbe paccMarpuBaroTcs TeopeTHYecKre NpoOIeMbl IpaHuIl TOCYIapCTBEHHOTO PAaBOBOTO PETyINpPO-
BaHMUS SKOHOMHUYECKHUX OTHOIIEHUH. AHAM3UPYIOTCS OCHOBHBIE KOHLETIIIIH TOCYJapCTBEHHOTO PETyINpOBa-
HUS — KOHLETIHS «HOYHOTO CTOPOXa» M KOHIEMIHUS aKTHBHOTO PETYJINPOBAHUS BCEX OOIIECTBEHHBIX OTHO-
meHuit B odmecTse. BoiBog cTaThy: mpaBoBbIE IPAHULBI TOCYAAPCTBEHHOTO PETYINPOBAHUS SKOHOMHUUECKHUX
OTHOILCHUI ONPeaessioTCsS 00bEKTUBHBIMU U CYOBEKTHBHBIMH (pakTOpaMu — 3aKOHOAATENbHBIMA HOPMaMH,
KOTOpbIE YCTaHABJIMBAIOT OallaHC MHTEPECOB roCyAapcTBa M CyObeKTOB X03siCTBEHHOI AesTensHoCTH. Hapy-
LIEHHEe ONTHUMAIBHBIX TPAHMI] PETYJIHPOBAHUS SKOHOMHUKH HapyllaeT caMOperyNsIHIO PbIHKA, MpeBpaliaeT
PBIHOYHYIO Cpelly B HEPEIHOYHYIO.

I'paHuUIIBI TPABOBOTO PETYNMPOBAHUS SKOHOMHUUECKUX OTHOIIEHUH JOJDKHEI OBITh YETKO OMpe/eIeHbl 3a-
KOHOJIAaTeJIbHO U M3MEHATHCS 10 BIUSHAEM Pa3BUTHS SKOHOMUKH U 00IIECTBa.

10.10. KUCEJ/IBOB

HOpiii Opiinosuu Kucenvos, 3000y6ay Incmumy-
my Oepoicasu i npasa im. B. M. Kopeyvroco HAH
Yxpainu

BAOCKOHAJIEHHS 3BAKOHOTBOPYOCTI SIK HEOBXITHA YMOBA
OYHKIIOHYBAHHSA TA PO3BUTKY CYYACHOI JEPAKABHOCTI
(TEOPETHUKO-ITPABOBI ITPOBJIEMH)

Binomo, 1mo Kpr30Bi nepioan B KHUTTi CYCHIBCTBA CIPUYMHSIOTH MEPEOLiHKY KOJTHIIHIX
i OypxJIuBU# pO3KBIT HOBUX imed. Kpusu ocobnuBo OomicHi i TUX Tray3eil 3HaHb, sKi BUB-
YaKoTh yCTalleHl ABMIIA if npouecu. JI0 HUX HaNEKHUTh i FOPUCTIPYICHLLIS.

TIpaBoBi cucTeMH 3a CBOEIO MPUPOIOK0 MANOPYXIIHBI, BOHH 3MIHIOIOTBCS «CTPUOKAMI,
iHOZL BHIIEPEKAIOYH 3MIHHI B CYCITUILHOMY JKHTTI, alle B OLIBIIOCTI BUNAJIKIB Bi/ICTAIOUH BiJl
HuX. Taki mepioan BeNbMHU TSDKKi AT CycIinbeTBa i neprkasyu. Haounnm npukiagom Moxe Oy-
TH CTAQHOBHIIE TPABOBOTO MOJIS B Hawmii KpaiHi. CripoOu BUMPaBHUTH L0 HEOE3MEUHY CHUTY-
alito MUIAXOM aKTHBHOIT 3aKOHOTBOPYOCTI, L0 3aMOBHIOE OONiCHI MPOraJInHU, BUSBUIIMCS Oa-
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rato B 4OMy HeJOCTaTHiMH. BUHMKIA mapajJokcanbHa CUTyallisi: MPOrojOCUBIIU MOOYAOBY
MPaBOBOI ep>KaBH, MU He 3a0€3MeUnsid YMOB ISl CTaOiIEHOTO PO3BHUTKY CYCIUIBHUX MpO-
IeCiB, BCTAHOBJICHHS PEKUMY 3aKOHHOCTI. AJDKe TpaBoBa JepiKaBa — 1€ pealbHII PO3ITOIiI
BJa/v, e(eKTUBHA B3a€MOJIisl 1 B3aEMHUI KOHTPOJIb, @ TAKOX PO3BUHYTHH COllialbHUN KOH-
TPOJIb YCIX rajys3eii MojiTHKK Ta Biaju |.

HuHi, konu nosnitTuuHi # exoHoMiuHi pedopmu B YkpaiHi NoTpeOyroTh iHTEHCUBHOT 3a-
KOHOTBOPYOCTI, SIK HIKOJM CTa€ OUYEBMIHA BXJIUBICTh CAaMOI0 MPOLECY CTBOPEHHS 3aKOHY,
BHPOOJICHHS HOTO OCHOBHOI KOHIIEMIIil, 0OTOBOPEHHS NMPOEKTY, BpaXyBaHHS AyMOK Ta iHTe-
peciB pi3HUX COLliadbHUX TPYII, 3’ ACyBaHHS CIiBBiAHONICHHS 3 IHIIUMW HOPMAaTUBHUMH aK-
TaMHu, 3JaTHICTh Malil0yTHHOTO aKTa «BIIMCATHCS) B YK€ YHHHY IIPABOBY CUCTEMY, aaNTyBa-
THCA JI0 Hel, BU3HAUEHHS! EKOHOMIYHMX OCHOB HOro (D)yHKI[IOHYBaHHS i peaibHOTO 3aCTOCY-
BaHHA 2.

3aKoH yBOAUTbCA AEPHkKAaBOO, sIKa BOJHOUAC Mae€ 1MoAadaTu mpo Horo BukoHaHHA. [Iponec
CTBOPEHHS TPABOBUX HOPM IMOYHMHAETHCS 3 BUBUCHHS 00 €KTHBHUX CYCIUIBHHUX peaiid, sKi
noTpeOyIOTh IPABOBOTO PETYINIOBAHHS, TIPOXOANTH Yepe3 Ha3BaHi BUILE €TallH MPOEKTYBaHHS,
0OTOBOpEHHS, YXBAJICHHS BiJIMOBIIHUMHU IHCTUTYTaMH CYCITIbCTBA W Jep)KaBU, CTBEPI-
XKY€EThCS 3aKOHOIABYOI0, BUKOHABUOKO ¥ CYZIOBOIO BIAJaMy B XapakTepHux im dopmax 3. On-
HaK Led mpouec He Moke OyTH JOBiBbHUM, CyO €KTUBHHMM, BiH 0a3ye€TbCs HA MPUUHATHX i
3aKpIIJICHNX KOHCTUTYIIHO i HOPMaTHBHO MpaBUIIaX, SKUX IHCTHTYTH JepiKaBU 3000B’s13aHi
notpuMmyBarucs. CTBOPEHHsS MPaBOBUX HOPM OOyMOBJIICHE MPABOBOIO CHUCTEMOIO, ¥ I 3a-
JISKHICTh 3aKkpimieHa B OCHOBHOMY 3aKOHi Jep)kaBU. BincTynarouun Bi MpUHIKITY 3aKOHHOCTI
YW BUJIAKOYW 3aKOHH, SIKi HE JIit0Th Y CYCIIJILCTBI, Cynepeyars OJWH OIHOMY W CyCHiJbHil CH-
CTeMi B IIiJoOMy, Aep’kaBHa Blaja MiAPUBAE CBil aBTOPUTET, 3HMXKYE CTYMiHb CYCHiJIBHOI
JOBipH 4.

Tema 3aKOHOTBOPUOCTi i MexaHi3My BTiJIEHHS 3aKOHY HaJ3BMUYaifHO akTyallbHa caMme Te-
nep, KOJW Tepel Jep)KaBol TOCTAE 3aBAaHHSA 3MillHEHHsS 1 mpaBoBoi ocHOBH. Hekomre-
TEHTHICTb, TIOCHIX Y Iiif cripaBi, HEXTYBaHHS HAYKOBHUMH OCHOBAaMH 3aKOHOMPOEKTHOI pOOOTH
MOXKYTh HETaTHBHO MO3HAYUTHUCS Ha BCili MPaBOBili cCUCTEMI.

OpHi€ro 3 ICTOTHUX YMOB yIOCKOHAJICHHS 3aKOHOTBOPYOCTi € BpaXyBaHHS NIEBHUX Mpolie-
CyaJIbHUX BUMOT, BUPOOJICHUX MPOTATOM CTONITh Pi3HUMHU J€pxKaBaMH, KOHIIEHTPOBAHO cop-
MyJIbOBAHUX y Tajly3i 3HAHB, [0 HA3UBAETHCS 3AKOHOIABUOK) TEXHIKOKO

VY cy4acHOMy CyCIiJIbCTBI JIFOAW Ta TXHi 00’ €THAHHS TOCTIHHO KUBYTH i AifOTh 3a TPaBH-
namu (HopMamH), 3aikCOBaHUMH B 3aKOHAX 1 MiJ3aKOHHHUX aKTax — 3 IXHIMH BUMOTaMH, 3a-
OopoHamMH ¥ J103BOJIaMH, BPaxXOBYIOTh HEOOXiJHICTh iX JOTPUMAaHHsS, BUKOHAHHS W 3acTOCY-
BaHHS, a TAKOX Ti HACIIJIKH, sIKi MOXKYTh HAacTaTH B pasi ix mopyueHHs. Koxna nep:xasa 3a-
Oe3neuye nNeBHUN MOPSJOK y CyCHIIBHUX BiiHOcHHaxX. Bin 3a0e3nedyerscs 3 JIOTIOMOT 010 33-
KOHOZIaBCTBA, (DOPMYJIOETLCS B MPABOBUX HOpMaX, 3a6e3neqyeTLcs[ OXOPOHAETHCA # 3aXH-
[IAETBCS NIePIKaBOI0. 3aKOHONABCTBO OXOIUTIOE OUNBIINICTh Taly3ell JFOACHKOI JKUTTEMisTb-
HOCTi, PO3IIMPIOE MEXi CBOTO PEryISITHBHOTO BIUIMBY Ha CYCIHiJIbHi BiTHOCHHH Y BiJIMOBiJI-
HOCTI 3 YCKJIQJIHEHHSM COIL[iaJIbHOTO YKUTTS.

VYenimHe BUPOOJIEHHS 3aKOHIB (iHIIMX MPAaBOBUX HOPMATHBHHMX aKTiB) 3aleXHUTh, Ha-
camriepes, BiJi piBHS MpPaBOBO1 KYJIbTypH 3aKOHOJABIS, HOTO CIpaBli TBOPYOTO CTABJICHHS
JI0 CBOE€T Micii, BiJi olmaHyBaHHs MpUiioMaMHu 3aKOHOJABYO1 TeXHiKu. CyTh MpaBoOBOT KyJbTY-
PH 3aKOHOIABIA K CKJIAJOBOT YACTUHU 3arajibHOI KYJIBTYPH HPOSBISETHCSA ¥ CIIOCO0i MUC-
JIEHHSI Ta JiSJBLHOCTI, 3aCHOBaHIM Ha IMi3HAHHI W BU3HAHHI 3araJlbHONIOACEKUX IIHHOCTEH,
BHMOT TIPABOIOPSJIKY, 3TiTHO 3 IKUMH BiZi0yBaeThCcs 3aKOHOTBOPEHHS 1 MpaBopearizaiiiina
MpaKTHKA.

Kynerypa 3akoHoTBOp4OCTI — 1e pi3HOGIUHI 3HAHHA NpO i icTopito i ii IepCrIeKTHBH PO3-
BHTKY; CIICLliaibHi 3HAHHS npo MpaBo, 3aKOH i 3aKOHOZABYY TEXHiKy, BMiJe iX BUKOPHCTAHHSI
B MPaKTHUYHiI 3aKOHOTBOPYil TisTBHOCTI ¥ peamizanii 3akoHiB. OBONIOIIHHS [UMH 3HAHHIMU
Ta X BUKOPUCTAHHS B 3aKOHOTBOPYOCTI JAIOTh 3MOTY BUPOONATH HAyKOBO OOIpyHTOBaHi i
TEXHIYHO JJOCKOHAJIi 3aKOHOJIaBUi aKTH, 1110 BiAMOBiAalOTh aKTyaJbHUM MOTpedaM CyCHiIbHO-
ro mporpecy ©.

JuHaMi3M EKOHOMIYHHUX, MOJITMYHHMX i COLiaJbHO — KYJIBTYPHUX MOTPed CydacHOro
CYCHINIBCTBA BUCYBA€ BCe HOBi I HOBi 3aBJaHHS MPAaBOBOTO YHOPMYBAHHS CYCIUIBHUX BiJHO-
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cuH. bararorpanHicTb i MHUOMHHA coLliaibHa 3yMOBIIEHICTh LIUX 3aBJaHb HAOYHO BUSBIISETHCS
BKEe B TIEpelTiKy mocranux npooieM. Bonn Hacammepen moTpedyroTh:

— JIOCTiDKeHHS Pi3HUX COLIAbHUX YHHHUKIB, SKi 3yMOBIFOIOTh HEOOXiTHICTh HOPMATHB-
HO-TIPABOBOTO PEryIIOBAHHS CYCIIJIbHUX BiJJHOCHH;

— BUSIBJICHHS i peTelibHEe BpaxyBaHHS B npouec1 q)opMyBaHH;I 3aKOHiB p13H1/1x 1HTepe01B
COLiaNIbHUX 1 HAlliOHANBHUX _YTBOpEHE, CYCIiJIBHUX TPYyT i CyCMiJbCTBA B LIJIOMY, IXHiX 0C00-
JUBOCTEH, 3BUYaiB, TpaauLiii;

— BUKOPUCTAHHS B TIPOLIECi CTBOPEHHS 3aKOHY BilMOBITHUX NTOCATHEHb HAYKH, TEXHIKH U
KYyJlbTypH; ) ) )

— MPOBENICHHS MOPiBHAIFHOTO aHaJi3y MPOSKTOBAHOTO 3aKOHY HE JIMIIE 31 CXOKUMH MOJIO0-
KCHHSMHU MUHYJIUX i YUHHUX 3aKOHOJIABUYMX CHCTEM IHIIMX JiepKaB, ajie i 3 iHIIMMHU peryJis-
TOpaMH CyCHIJIbHOT JKUTTEIiSIBHOCTI;

— IpOBeJIeHHs B pa3i AOLIIBHOCTI CHeliabHUX eKCIIePUMEHTIB AJisi BAOOPY ONTUMANbHO-
O BapiaHTa MPaBOBOTO PETYIIOBAHHS Pi3HUX TPYH CYCIIBHUX BiTHOCHH i BUPOOJIEHH: Haiie-
(heKTUBHIIIOT (hOpMU MPABOBOTO BILTUBY Ha HUX;

— BHU3HAYCHHS 3B’S3KY, BiJMOBITHOCTI Ta B3a€MOJil MPOCKTOBAHOTO 3aKOHY 3 MPAaBOBOIO
CUCTEMOIO B LIIoMY H, iepenycim, i3 KoHcTuTyuiero;

— BIOCKOHAJIEHHSI Oprasizauiitnux ¢opm, npoueayp yxXBajleHHs 3aKOHY Ta iH.

JIst 3aKOHOTBOPYOCTI XapakTepHa OpraHiuyHa €IHICTh TPHOX 11 OCHOBHMX KOMIIOHEHTIB:
Mi3HAHHSA, HisTIBHOCTI ¥ pe3ynbTary. B mianekTHyHHX B3aeMmorlepexogax BOHU CKIIANar0Th
BiTHOCHO 3aBEpIIEHHH IMKJI 3aKOHOTBOPUYOCTI, a Aaji Mo BUCXiAHIN iIyTh y Till Jke Mmociiao-
BHOCTI MOAIOHI LUKIIHM, SKi YTBOPIOIOTH CUCTEMHICTB L{OTO MPOLECY S.

OnHak 0OMEXEHHS 3aKOHOTBOPUOCTI MEKaMU «UHCTOTO» Mi3HAHHS, SKe HE MePeXOIuTh B
JisUTBHICTB, KpUE B c001 Hebe3neKy 0OMEXEeHOCTi, MAaCUBHOCTI. 3a Mi3HAHHSAM Ma€ WTH Hisijib-
HicTb. Takuii mepexia He € MpAMOJIiHIHHUM 1 oHOpa3oBuM. Lle — npouec, TpynomicTkuii 6araro-
CTYTNEHEBHI MOCTY | KOHKPETH3ALlisl 3HAHHS ISt CTBOPEHHS HEOOXIIHUX CYCIIIBCTBY 3aKOHIB °.

BuBuenHs nii 3akoHy momomarae 3’sCyBaTH HOTo e(eKTHBHICTb, NOLUILHICTh, HAYKOBY
OOTPYHTOBAHICTB 1 T. iH., 0 CBOEIO YEProk0, BIUTUBAE HA 3aKOHOTBOPYMI MPOILIEC, TAE 3MOTY
YTOUHUTH, BiIKOPUTYBATH, JIOTIOBHUTH YWHHE 3aKOHOAABCTBO, 30araTUTH HOTO MPAKTHYHUM
JIOCBIiIOM.

[IpaBo, sk i Oyap-sike couianbHe ABULIe, Mae BiacHi (yHkuii. [TopomkeHe cycniibHUMU
BiJTHOCHHAMH, TOOTO TIEBHUMH COLIATEHUMH 3B’SI3KaMH, SIKi 32 CBOEIO MPUPOIOK0 XaOTHYHI,
TpaBo, MPUPOHO, € NEBHAM YHHHHKOM crabinpHOCTI. OTXKE, )11 €PEKTUBHOTO Q)yHKuiOHy-
BaHHS CyCl‘IlJII)CTBa HeoOXiqHNH peryzTop, sKuit ou Hl,[[TpI/IMyBaB MIeBHUHN TOPSAIOK y Pi3HUX
CYCIIJIbHUX BiJIHOCHHAX, 3a0e3reuyBaB ixHiii B3a€MO3B’ 130K i B3aeMoJIit0. TakuM peryJsiTo-
POM, Ha Hall MorsiA, € npaBo. BukoHyroun (yHKUit0 cTadinizauii cycniibHUX BiIHOCHH, BO-
HO BOJHOYAC CTaJO CMOJYYHOIO JIAHKOK MiX AEep)KaBOI Ta CyCHUJIbCTBOM, 3a0e3Medyoun iM
MOXKITMBICTh B3aEMOJIISITA OAWH 3 OIHUM. .

["amy3i npaBoBOTo perynoBaHHs — 1€ COLliaIbHUI MPOCTip, HA KU BIJIMBAE mpaso. Ho-
r0 CTaHOBJIATH ChepH:

— MOXJIMBOTO (TIOTEHIIHOTO) PETYIIIOBAHHS;

— HEoOXiZTHOTO peryJroBaHHS;

— 3aKOHOJIABUOr0 PeryJrOBaHHS;

— IpaBOpeaNi3amifHOro peryoBaHHS.

Mexi nep>kaBHOTO BIIMBY MOXKYTh OyTH MpoaHaii30BaHi 3 JBOX OOKiB: MOXKIIMBOCTI Ta
HeoOXiHOCTi. BepxHs Meka MpaBOBOTO PEryJtOBaHHS CYCIUIBHUX BiIHOCHH € MEKESH MOX-
nuBoro. BimHocuHu, 110 BinOyBaroThes 1032 HE0, s JepKaBHOI BIIaAM HEJOCSIKHI U pery-
JIIOIOTHCS {HIIUMU, HE NPaBOBMMH HOPMaMH (HPUPOAHUMH YHHHHKAMY, 3aKOHOMiPHOCTSIMH
CYCIiJIBHOTO PO3BUTKY, PiBHEM PO3BUTKY €KOHOMIKH 1 T. iH.)

Hwxnas mexa (He06x1):[H10TL BTPYYaHHs) BU3HAYAETHCS BAKIIUBICTIO IS JICpIKaBU THX YH
iHIIMX CycHibHUX BigHOCHH. LI Mexka myske XuTKa. € TOCUTBH 0arato CyCHmiJIbHAX BiTHOCHH,
e(EeKTUBHICTD SKUX MiATPUMYETLCS CAMOPETYJISII€I0, IUITXOM B3aEMOJIii MPUHIIUTIIB MOPaJi,
3BHYA{B Ta {HIIMX HE MPAaBOBUX perynsTopiB. Tpeba BpaxoByBaTH, 110 MOPYLIEHHS JepKaBOO
MeX MPABOBOTO PEryiOBaHHS MPU3BOAUTH, Y KiHIIEBOMY MiJCYMKY, IO MOPYLICHHS €KBiBa-
JIEHTHOTO XapaKTepy BiAHOCHH, PIBHOCTI y4YaCHUKIB.
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3p03yM1no MPABOTBOpYA JIS/IbHICTE JEPIKABHU, € TUTHKH 4aCTHHOKO MPOLECY MPaBOTBO-
PeHHsI, SIKMii sBIIiE€ COOOKO, HACAaMIepe], TMepeKiajg 00’€KTHBHUX 3aKOHIB CYCHIJIEHOTO
CIIBXHTTS HA MOBY pillleHb, KOTPi MArOTh NIEBHY IOPUINYHY (opMy. 3a3BHUail, ycTaneHa HOp-
Ma peajibHOI MOBEIiHKU Nepey€e MpaBOBUM HAacTaHOBaM. Y 3akoHi, — sk nume B.M. Kynpss-
IIEB, — YaCTO 3aKPiTUTIOETHCS Te, 110 BXKE BUMPABAAJIO cede Ha MpakKTHLi, chopMyBalIOCh SIK OII-
THManbHa HopMa noBeaiHku 10,

KomriekcHu#i miaxia [0 MpaBOTBOPHOCTI MOTpeOy€e PO3BUTKY peaNbHUX 3B’SI3KiB MiX
pI3HEMH SBUIIAMH, IO BIUTMBAIOTh HA YKJIAJACHHS TpaBa, 3IifiCHEHHS Tepexony Bin Ma-
TepiaNbHUX YMHHUKIB 0 CBIIOMOCTI ¥ 10 mpaBoBux HOpM, — BBaxkae O. Hammy !!. TIpaso-
TBOPYICTb — OCHOBHA, ITOYATKOBA JIaHKa MEXaHi3My IPaBOBOTO peryiroBaHHSI. Bona moun-
HA€ETHCS TOA1, KOJIM HEOOXiHICTh HOBOBBE/ICHb YK€ Ha3pina a IXHili HanmpsMOK yke BU3Haue-
HO CyCl‘llﬂle/lM noctynom. Ha LBOMY eTari 1o mpolecy MpaBOy TBOPEHHsI MPHEHYIOThCS 1ep-
’KaBHi Oprauu. 3rilHo 3 TpaAMLIiHUMK [OTIIAAaMH, IPABOTBOPYICTh — LE AiATBHICTb Aepika-
BU 3 METOIO CTBOPEHHs IOpHOMYHHX HOpM. P. Jlykmu kBaniikye «IpaBOTBOPUICTH SIK KOM-
TUIEKCHY JisUTBHICTD, IO CKIANAEThCS 3 OMepallii, SKi € pi3HOBUIQM PO3yMOBOI HisJIBHOCTI;
KOXKHa 3 HUX, BUKOHYETBCS Pi3HUMH criocobamu i Metomamu <. B Takomy pasi mpaBo-
TBOPYIiCTb TIYMAa4MUTHCS SIK IOpPUAWYHA HedopmalizoBaHa isSNIBHICTH JIIOACEKOTO PO3YMY,
OCKiJIbKM BOHA TaK UM iHaKIIe CMIPAMOBY€TLCA HA CTBOPEHHS IOPH/MTHUX 3aKOHiB. 3a TBEp/-
xerHsaM A. C. Ilironkina, mpaBOTBOPUMiA MPOLEC — L MOPATOK IOPHAUIHO 3HATYLIUX i 3
T ATOTOBKH, NPUIHATTS i OMyOITiKyBaHH! HOPMATHBHUX aKTiB, SIKi POLECYATBHO odopmeHi,
IOPHMANYHO OTOCEPENKOBaHi, MaloTh odiuilinuil xapakrep 13.

Ha ocHoBi BukiagieHoro cpoOy€eMo JaTy BiacHe TiIyMadeHHs NpaBoTBopYocTi. Ha Ham
NOTJIsIM, e opraHi3aliiiHo-odopMIleHa NisIbHICTh Aep)KaBH, IO Ma€ 3aBJaHHSM BUSBJICHHS
notped y raixysi HOPMaTUBHO-TIPABOBOTO PETYJIOBAHHSA CYCMUIBHUX BiJHOCHH i BBEACHHS Y
BiJIMOBiTHOCTI O LIMX MOTped HOBUX MPABOBUX HOPM, 3MiHY i BiIMiHY YHHHHX.

BrokpeMrMo MpaBOTBOPYICTh K CaMOCTIMHWI eTam, MpoleaypHO W opraHizariiiHo
BiJIME)KOBaHUH KOMILJIEKC TiCHO TMOB’SI3aHUX MiK COOOIO Jiif, 0 MepeayroTh MOsiBi MEBHOTO
HopMaruBHOTO akTa. CTajiis MpaBOTBOPYOT AisNTLHOCTI — 1€ 3aBX/IM eTarl 3 MiArOTOBKH i yBe-
JICHHS B JIil0 HOPMaTUBHOTO aKTa. BU3HaueHHs KiTBKOCTI CTafiil y bOMY MpoOIeci 3aJIeXKUTh
BiJl PO3yMiHHSI JOCIiAHUKOM Horo cyTHocTi. OKpeMi BU€Hi, OLiHIOIOYM MPaBOTBOPYICTh SIK
npouenypy oQiliifHOro MorokeHHs MPOEKTy HOPMAaTUBHOTO aKTa B 3aKOHOTBOPUOMY OpraHi,
BUPI3HAIOTH CTail 3aKOHOAABYO] iHII[iaTHBH, 0OTOBOPEHHSI 3aKOHOMIPOEKTY, HOTO YXBaJeHH i
omy6nikyBanns 14,

Inmi (manpuknan O. I. Bpatko i B. B. JlazapeB), okpim cTazii 3akoHojaBYOT iHIliaTHBY BU-
OKPEMJTIOIOTh TaKi CTafil: MpUAHATTS Aep>KaBHUM OPraHOM pillleHHs MPO HEOOXiIHICTh BUB-
YeHHS aKTa; po3poOKa Horo mpoeKTy; BHECEHHs JI0 MJIaHy poOiT i T. iH.; onmpaloBaHH MPOEK-
Ty B TOMY OpraHi, IKUil YIOBHOBa)KEHHI HOr0 YXBAIFOBATH; IPUIHATTS HOPMAaTHBHOTO aKTa;
JOBEJIEHHST HOTO 3MiCTy 10 aipecara 1.

Ha nymky B. IcakoBa, mpo0GieMy MiaroTOBKH Ta MPUWHATTS 3aKOHIB Y MPaBOBil JepiKaBi
MOYKHA TTOJIIJIUTH Ha TPU MPEAMETHI chepu:

a) poOJyieMa 3aKOHOJIaBYOT MOJTITHKH;

0) nmpobnemu opraHizauii 3aKOHOJAaBYOTO MPOLIECY;

B) NPO0OJIEMH IOPUINYHOT TEXHiKH 16,

Haii6inem Boamum, 3 Hamoro MONIsAY, € IMHPOKE PO3YMiHHS IPABOTBOPYOCTI, SIKE OXOTI-
JIFO€ JiSNTBHICTh 3 MiJrOTOBKH Ta OOCIYroBYBaHHS TPOEKTiB HOPMATUBHUX aKTiB 3 y4YacTHO
iHIINX Jep)KaBHUX OpPraHiB, rPOMaJICbKUX OpraHi3alliif, HIMPOKKUX KiJl cycmiabcTBa. Ha ocHOBI
TaKOro PO3yMiHHS MOBHiIIOW Oyna 0 i Knacn(pixcauiﬂ cTanii MPaBOTBOPYOro MPoLECy.

1. Honepec)He qbopMyeaHHﬂ ()epofcaeHoz 6071 BiIOOPaXKAETHCS B MPOEKTi HOPMATUBHOTO aK-
Ta. BOHO € #iAMU MiArOTOBUMMH U 6C3HOCCpC,Z[HLO HE MOPOKYE MpaBOBUX HOpM. BoHu 3a-
KJIaJAf0Th OCHOBY JUTSl HACTYTTHUX [iif Ha IHIIHUX CTaisIX poOOTH, OyayH MeperyMOBOO MpHUii-
HATTS akTa. TyT MOXXHA BHOKPEMHTH KijbKa CAMOCTIHUX €TariB: MPUHHATTS pillleHHS PO
PO3pOOKY MPOEKTy aKTa, yKJIAAEHHs MPOEKTY, Horo 0OrOBOPEeHHS, Y3TOMKEeHHs i1 Joomparo-
Banus |7,

2. Oghiyiiine cmeepoxcenuss depaicagHol 60ai K HOPMH TpaBa, TOOTO MPUUHATTS HOpMa-
TUBHOTO aKTa — 1€ YepProBUi, BUPILIAIbHUI eTan AisSIbHOCTI cCaMOro NpaBOTBOPUOTO OpraHy.
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BiH 0XOIIFOE BUHECEHHS MPOEKTY Ha 00rOBOPEHHS, Oe3MocepeIHE OOTOBOPEHHS, TIPHHHATTS
HOPMATUBHOIO aKTa i Horo omy6uikyBanHs 18,

[lepeniveni cramii mpuTaMaHHi BCiM 0e3 BUHATKY BWAaM MpaBoTBopyocTi. HaitmoBHie
BOHU BHSBIISIFOTHCS B MPOIIECi BUIAHHS 3aKOHIB BUIIMM 3aKOHOIABYMM OPTraHOM JepkaBu. L{s
JisUTbHICT HAlMOBHiIIe BifoOpaskae MpaBoTBOpUMiA nporiec. JloknaaHime npoaHaisyimo ii 3
MOTISALy CTaAilHOCTI.

[IpaBoTBOpUMIi i 3aKOHOTBOPYHIA MPOIIECH, SIK BiZIOMO, BiTHOCATBCS 5K 3arajibHe Ta OKpe-
Me. AJte, 3BaKarOuM Ha Te, [0 3aKOHaM HaJIe)KUTh OCOOJHMBE MicIle B MPaBOBill CHCTEMi, BUO-
KPEeMHUMO B 3aKOHO/IaBUOMY IIpoIieci HOro TUIMOBI O3HAKH.

OTXe, TIEPIINM €TaIloM € IiJIrOTOBKA MPOSKTY 3aKkoHy. lle HalickmaaHimwii i BiAMoBigaIb-
HUU MOMEHT. SIK BiZIoMO, BOJISI 3aKOHO/ABIISA, X04 SIK [IIUPOKO TPAKTYBAJIOCS II€ MOHATTS, Gop-
MYETBCS MiJ] BIULIMBOM 00’ €KTUBHUX 3akOHOMipHOcTell. Tomy 3’sicyBaHHA HEOOXiAHOCTi TOro
Yy iHIIOTO ABHILA a00 MPOLECY, HOro OLiHKA, 3iCTaBIEHHS 3 BiAJaNeHUMH i OJM3bKUMU LIiJs-
MW, 3aBOaUeHHS MOXKJIMBOTO BIUTUBY IPaBa Ha PO3BUTOK CYCIIBHUX BiTHOCHH, 3aCTOCYBAHHS
BiJIMOBITHUX TIPABOBUX HOPM JIJIsl peatizallii yXBaJIeHOTrO pillIeHHs — BCe 1Ie OCHOBHI eTaru 3a-
KOHOTBOPYOTO MpoLecy. A H0ro movaTok — caMme yXBaJIeHHS PillleHHS PO MiArOTOBKY 3aKOHO-
npoekTy. BogHouac BU3HaUaeThCsl TeMa MaOyTHBOTO akTa, MOro 3arajibHa CIPSIMOBAHICTb.
Hyxe 6araro 3aiexuTh BiJl TOrO, K BUKJIAACHO HOro OCHOBHY iJIet0, OOIPyHTOBaHO HOTO
BiJINIOBiIHICTh peaNbHUM CYCIiJIbBHUM MOTpedam.

Ha ocHOBi 3amponoHOBaHOTO TSl PO3pOOKH 3aKOHOMPOEKTa MOMEPEIHBO CKIANAEThCsS
HOro KOHIEMIIis, 10 3MICTy SKOT BXOAATH TakKi mapaMeTpH, K HOro 3arajibHa CyTh, OCHOBHI
inet, XapaKTePUCTHKA Ta 3aralbHUH IUIaH. 3aJie’KHO Bifi HAyKOBOTO 06rpyHTyBaHH;1 KOH-
Leruii, BU3HAYAIOTHCS CTPOKU NPUHHSATTS aKTa, NePeBIPAEThCS HOro AKICTh i epeKTUBHICTS.
VY konuemnuii HOPMAaTHBHOTO aKTa BKa3YKOThCS TaKOXK i HajmexHiCTh HOro 10 MEBHOrO
iepapxiqHOTO PiBHS MPABOBOI CUCTEMH, IO € OCOOIUBO BAXKJIMBUM Ha I[LOMY eTarli Horo ¢op-
MYBaHHSL.

Koprcroro Gysia mpakTrKa I1iAr0TOBKH MPOEKTIB 3aKOHIB CIELiaNbHO MiArOTOBICHHX HAYKO-
BO-/IOCIIiTHAMH, TBOPYMMH TPyIIaMH, OTOJIOIIEHHS! KOHKYPCY CEepell aBTOPCHKUX KOJIEKTHUBIB.

[Tpouiec MiAroTOBKM MPOEKTY 3aKOHOAABYOTO aKTa CKJIAAEThCS 3 HU3KM CTajid, cepen
SIKUX MOYKHA BUIIJIATHU TaKi:

— CTBOpPEHHS KOHIIETIIil Malil0yTHHOTO 3aKOHY;

— aHaJli3 HassBHUX HOPM, 0 PETYJIOOTH IIi Bi/THOCHHH, BUBYEHHS BiJMOBiTHOIO CBITOBO-
ro JI0CBify;

— 6e3nocepeHs pPoOOTa HAJl TEKCTOM MTPOEKTY;

— €KCIIEpPTH3a TOTOBOI0 3aKOHOMPOEKTY 19,

VY Xo7i cTBOpEHHS MPOEKTiB OKPEMHX 3aKOHIB BUHUKAE HEOOXiAHICTh B YXBaJIEHHI iHIINX
aKTiB, fIKi pO3BUBAIOTh 1| KOHKPETU3YIOTh Lli 3aKOHH. 31€01JIBIIOr0 Y TEKCTi TOJIOBHOTO 3aKOHY
BUPILIYETHCS MUTAHHS PO MiATOTOBKY 1 yXBaJIeHHS TAKHUX aKTiB, Mepea0davaeThes BiAMOBITHE
JOPYYeHHS MPO MOPSOOK iX MPUHHATTA. AJle e [Ie He TapaHTy€e CBOE€YAcHE HallpalfOBaHHS
BChOTO KOMIUIEKCY HOPM i3 KOHKPETHHX MHUTaHb. BBaXkaeThes, 110 JOLITBHO Oysio 6 y3BHUAITH
yXBaJly IJIICHOTO MakeTy HEOOXiIHMX DOKYMEHTIB, SIK I YCTAaHOBMJIOCS B IHIINX KpaiHax.
OnHoYacHO po3poOKa KOMILIEKCY JOKYMEHTIB — Bil 3aKOHYy 0 IHCTPYKLil MiHiCTepcTB i
BiJJOMCTB —JI0TIOMOIJIa 0 YHUKHYTH HEMOPO3YyMiHb i HETOUHOCTEH.

[porec 3akOHOTBOPYOCTI MOEAHYE IIit0 3aKOHIB i Cy0’€KTHBHY BOJIO 3aKOHOAABIIS. Jlntire
YXBaJICHHS TaKMX 00’€KTHBHO 3yMOBJICHMX 3aKOHIB, sIKi BiZoOpakaroTh CyCIilbHI MOTpeoH,
MOXKE CTaTH MiAIPyHTAM e()EeKTUBHOI JIi€BOCTI IIOTO 3aKOHY.

JKuTTe3gaTHICTL 3aKOHIB 3alIE)KHUTH Bix 0araTbox YHMHHUKIB. Tx HEeOOXigHO TIMOOKO
nmpoaHaii3yBaTH, 00 BU3HAYUTH HakcaaOKilni Micus B MiJroTOBLI i peamsaun 3aKOHiB.
[TincymMoByroun cka3aHe, BAOKPEMHUMO HH3KY BaXKIUBUX MpOOIeM CydacHO! 3aKOHOTBOP-
yocTi 20,

Tlo-mepue, Ha Haw MOrMAK, AOULTBHO 3MIHMTH HasBHY NPAKTHKY 3aKOHOTBOPYOCTI Ha
cTajil miArOTOBKM MPOEKTY 3aKOHY. MOXKIIBO, CITiZi JOPYHHTH iX PO3POOKY KONEKTHBAM Ha-
YKOBI[iB-CIIELiiCTIiB i 3MiHUTH BimoMunii miaxia. JIONibHO BUHOCUTH HalWBaXKJIMBIIII 3aKO-
HOIPOCKTH Ha BCEHAPOAHE OOTOBOPEHHS, MOMEPEIHBO PO3POOUBIIM MEXaHi3M BpaxyBaHHS
MiZICyMKiB Y OCTaTOYHOMY BapiaHTi TOKyMeHTa.
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BinbiicTe 3aKOHIB 3MIHIOIOTECS I JIOTIOBHIOIOTHLCS BXKE Uepe3 KilbKa MicsI[iB a00 HaBiTh
THXKHIB, Mic/s TX yxBaneHHs. [[ppuurHa 1[bOT0 30BCiM He B MiHJIMBI# cOIlialIbHil MpaKTHIl, K
CTBEPIDKYIOTh JIesiKi aBTOPH, a B 3aHIDKEHUX BUMOTax J0 3aKOHOMPOEKTIB i 3aKOHiB, [0 yXBa-
Tor0Thes. B Xozi 1X 3acTocyBaHHS BUSBISAETBCS Oarato «OiMX TUIIM», KOTPi JOBOJUTHCS He-
raifHO «3aKpUBATH».

[To-gpyre, 1e AKiCTb CaMOT0 3aKOHY, AKHii Ma€ aleKBaTHO BiJOOpakaTu CyCHisibHi MOTpe-
01, a 11e MOXKJIMBO JIMIIE TOAi, KOJIHM 3aKOHOTBOPYHI MpoLec HayKoBO 00rpyHTOBaHUi. OCHOB-
HE 3aBJIaHHJ MMOJITac B TOMY, 00 CTBOPUTH HANIWHWMH opraHizaliifHo-ipaBoBHil O6ap’ep s
HEOOI'PYHTOBAHUX 3aKOHOMPOEKTIB. JIuie BceGiuHO i HAyKOBO BMOTHBOBAHHWI BapiaHT MOX-
Ha BUHOCHUTH Ha po3nisan BepxoBHoi Pamu. [ e ciin 3akpinuTi KOHCTUTYILIHHO.

Jy>xe 6araTo BaXKHUTh i YiTKiCTh TepMiHiB MPABOBUX aKTiB. J[1s JOCATHEHHS JakoHi4YHOT I
TOYHOT FOPUAMYHOT MOBH CJIiJ1 MOA0ATH PO cUCTeMaTu3allito i yHigikamito npaBoBoi TepMiHO-
norii. JlaBHO BU3piJia HaranbHa MoTpeda y BUAAHHI €IMHOTO TEPMiHOJOTIYHOIO CJIOBHHUKA 3a-
KOHO/IaBCTBA.

Tak camMo TOCTpOIO € BHMOra 30aJJaHCOBAHOCTI HOPM-IIO3BOJIiB i HOPM-3a00pOH B YK-
patHChKOMY 3aKOHOJaBCTBi. He0OXiTHO KOHCTUTYIIITHO BCTAHOBUTH KOJIO ITUTaHb 3arajbHOTO
XapakxTepy, 1[0 MaIOTh PEryJIIOBATHCS TIJIbKH Ha 3aKOHOIABUOMY PiBHIi, yTOUHUTH MEPENiK Aep-
JKaBHUX OPraHiB, YIIOBHOBAXKEHUX CTBOPIOBATH HOPMATHBHI aKTH 21,

Cepen ycix mpo0ieM 3aKOHOTBOPUOCTI HAUTOCTPIIOKO € peatizallis 3aKOHiB.

[IpuponHo, HaII MepetiKk 0COOMUBOCTEH i TPYIHOLIIB 3aKOHOJABYOTO TPOIECY HE € BH-
yeprHuM. HactaB yac minOoKo AOCTIANTH 11i TUTAHHS, pO3POOUTH Ha TXHiil OCHOBI MPAaKTUYHI
3ac00M BIOCKOHAJIEHHS 3aKOHOTBOPYOro Mpouecy 22,

HaiiBaxnuBimmm BaxkeneM BXOMKEHHSI YKpaiHH y CBIiTOBE CITIBTOBAPHCTBO € BIOCKOHA-
JieHHs ii 3aKOHOJABCTBRA, aJaNTallis IPUINUHOI iHYPACTPYKTYpH A0 OCHOBOIMOJIOKHUX €BPO-
MEeHChKUX 1 MKHAPOJHUX HOPM 1 MpaBuj, M0 BuUnpasiaanu cede. Mu 3000B’s3aHi HapeTi
CTBOPUTH CIIPaB[i MPaBOBY IEprKaBy, 3aCHOBAHY Ha MOALII TiIOK BIAAH, YITKOMY (OPMYITIO-
BaHHI 3aKOHIB, OBAa3i 10 BIAJHM i MpaBa.
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Pe3rome

B crarbe paccMarpuBarOTCs BOMPOCHI MPABOTBOPYECTBA M 3aKOHOTBOPYECTBA. AHAM3HUPYIOTCS Mpobiie-
MBI, CBSI3aHHbBIE C OMpe/eeHIeM aKTyallbHOCTH, Hay4HOW 000CHOBAHHOCTH MPOEKTOB MPABOBBIX HOPM, 3Ta-
bl TIPAaBOTBOPYECTBA, MyTH MOBBIIEHUS ero (dekTrBHOCTH. [IpeanaraeTcs KOHCTYTHLMOHHO 3aKpENUTh
HOPMY, KOTOpasi EPEKPOET MyTh 3aKOHOMPOEKTaM, HE UMEIOIINM BCECTOPOHHEr0 000CHOBaHMS, (MPaBOBOTO,
9KOHOMUYECKOT0).
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KOHCTUTYLUIMHE NPABO
TA KOHCTUTYLIMIHUIA NPOLIEC B YKPAIHI

J.T.KPUBEHKO

Jidia Tapaciena KPUBEHKO, ooxmop m0opuouu-
HUX Hayk, unen-kopecnonoenm AllpH Vkpainu, zo-
JIOBHULL HAYKOBULL CNIBPOOIMHUK IOy KOHCMU-
MYYiliHo20 Npasa ma Micyeoeo camoepsoyeaHHts
Inemumymy Oeporcasu i npasa im. B.M. Kopeywvkozo
HAH Vkpainu

KOHCTUTYIIITHO-IIPABOBA BIANIOBIIAJIBHICTD — EJJEMEHT
KOHCTUTYIIIHO-TTPABOBOTO CTATYCY BEPXOBHOI PAJIN YKPATHU

3pocTaHHs poJii HAyKW MpO KOHCTUTYLilHe mpaBo B YkpaiHi Ta B kpaiHax CHJI mposs-
JSETHCA, 30KpeMa, y 30araueHHi Ui€ei raay3i HOBUMHU iHCTUTYTaMH, HEBiTIOMUMH PaJsIHCHBKOMY
Jep>KaBHOMY TIPaBy.

YIpomoBK JAECATHIIITTS BUEHI-KOHCTUTYLIOHATIICTH PO3TOPTAIOTh JOCHTIKEHHS OMHIET 3
HaNCKJIaHIIINX, aKTyalIbHUX, ajle MaJIO PO3pOOJIEHUX MPoOIIeM JIepyKaBHOT BiIaau — ii KOHCTH-
TyuUiliHOi BignmoBiganbHOCTi. OCOOJIMBO BaXXJIWMBO, HIO BXE MNPOHACHO Nepuiuil eran
JOCIT[DKEHHS, MiICYMOBaHUM y HU3L[I HayKOBUX cTaTel |. B ocTanHi 1Ba — TpH pOKH 3’ ABUIIH-
¢ ¥ rpyHTOBHIimi npani, MoHorpadii 2. I Xo4 MWHMPOKi MOCITIIKEHHSA [OTO IHCTHTYTY IlE
TITBKH PO3TOPTAIOTHCS, HOTO BEJMKA COLlialbHA BATOMICTh OUSBUIHA.

KoncTuTynifina BiAMoBigansHICTh — 1ie, MepeayciM, BiInoBigaibHicTh Biaay. Lle# incTh-
TYT Ma€ CIIpUATH JOTpuUMaHHIO KOHCTHTYLIT # 3aKOHIB Cy0’€KTaMH KOHCTUTYILiI{HO-IIPaBOBUX
BiJTHOCHH y 3aKOHOJIaBYill Ta BUKOHABYil c@epax y coepi MpaBO3aCTOCYBaHH, TOOTO B cy-
nosiil. Lle cBiguuTh npo aKTyaJ'ILHICTL JOCITiIPKEHHS np06neM KOHCTHUTYL[ifHO-TIPaBOBOT
BIZMIOBIAMBHOCTI BIIA/H, I HacaMIepen 1i 3aKOHOAABYO MIKK. AJDKe OCTae 06’ €KTHBHA He-
OOXiIHICTh ICTOTHO 3MILHUTH Ji€31aTHICTH Jep)KaBu 3 yepe3 MOCHIIEHHS BiAMOBiAAIBHOCTI
JIePIKABHHX OpraHiB. BOZ[HO‘{aC YBEIICHHS iHCTHTyTy KOHCTHUTYIiiTHO- -TpaBOBOi Bi,I[HOBiZ[aJ'IB-
KO 3aKOHIB, HOPMaTHBHHUX aKTiB, SKi pPeryO0Th KOHCTI/ITyull/IHO NpaBoBi Bl}lHOC[/IHl/I.

Pi3Hi BUIU FOpUIUYHOT BiJIMOBIAANBHOCTI, 1110 CHpsMOBaHi Ha oxopoHy KoHcTuTyii, He
MaroTh BJIACTUBOCTEH Ta 03HAK KOHCTUTYIIHHOI BiimoBiganbpHOCTI. KoHCTUTY1IITHOMY X Tpa-
By TNpUTaMaHHUi CBili MOTeHIiaN 3a0e3neueH s Ti€BOCTI MOJNIOKEeHb, HOPM, IPOLEAYP | MOXK-
nmuBocTeld OCHOBHOTO 3aKOHY, TOOTO BOHO Ma€ CBiil BIIACHWH IHCTHUTYT BiANOBiAaJBLHOCTI,
KWW € OCHOBHHUM BHJIOM IOPHJIMYHOT Bi/MOBiIaNbHOCTI, a 1Ie 3yMOBJIIOE YHOPMYBaHHS KOH-
KPETHUX MapaMeTpiB iHIIMX MMOXiHUX IHCTUTYTIB JAHOI rajys3i npasa 4.

Tak BUHUKJIO MUTaHHS MPO BHOKPEMJIEHHS KOHCTHTYLIMHO! BiAMOBiJadbHOCTI AK ca-
MOCTIHOTO BHUJY IOPUIMYHOI BiAnmoBiganbHOCTI. BuaaeThes, 10 HUHI Lie TONOXKEHHS IPyH-
TOBHO JIOKa3aHe i 3araJbHOBH3HAHE.

KoHcTuTyifiHa BiIMOBiANBHICTE CTOCYEThCS CYO’ €KTIB JepikaBHOI Biamu, Oe3nocepen-
HBO BIUIMBAE Ha SIKiCTh iXHBOI MisUTBHOCTI Ta MOBEAIHKY W Ma€ CHPHUITH €(eKTUBHOCTI iXHBO-
ro (QyHKIiOHyBaHHS. BHOKpeMJIeHHS KOHCTUTYLiIHOT BiAMOBiNaNnbHOCTI K OCIOHOTO BHIY,

© JI.T.Kpusenko, 2002
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JUKTYETbCS CEeUU(piKOI0 KOHCTUTYLIHHOTO CTarycy cyO’ €KTiB Biaad, BIAMIHHOCTSIMU FOPHU-
JIUYHOI IPHPOAN HETIPABOMipHOI MOBEIiHKH (KOHCTHTYLIITHOTO NIENIKTY), XapaKTepoM KOHCTHU-
TYLIHHUX MPUIHCIB, HA OCHOBI SKUX BUHUKAE BiAMOBIAAIBHICTh, 30KpeMa MpoIeLyporo 11 pe-
anizanii. KoHcTuTyiitHa BiINOBiJAJIbHICTh HE MOXKe OyTH aHAJIOTOM iHIIMX BUJIIiB FOPHIUYIHOT
BianoBigansHOCTI O, SIK caMoCTIHHMIE BU IOpHAMYHOT BiAMOBIIanbHOCTI BOHA MOCinae nepiie
Micle B KOMIUICKCI IOPUIUYHOI BiJlMOBiNaIbHOCTI, BUBULIYETHCS HaJ LUBiIBHO-PABOBOIO,
JUCLMITTIHAPHOIO, aMiHICTPaTUBHOI, KPUMiHANBHOI, MaTepiaibHOIO.

[HCcTHUTYIOHATI3AIiS KOHCTUTY LI HHO-TIPABOBOI BiAMOBIAAILHOCTI CTaHE KOHCTPYKTHBHUM
IHCTPYMEHTOM YJOCKOHAJICHHSI PETyJIIOBaHHS MOBENiHKU CY0’€KTIB KOHCTUTYLiHHO-TIPaBOBOT
BiJINOBiIAJIBHOCTI 1 rapaHTi€0 BUKOHAHHS KOHCTUTYIiIITHO-IpaBOBUX HOpM. TUM caMuM Ma-
I0Th 30araTuTics i po3BUHYTHCH iHCTUTYTH OXOpPOHH Ta 3axucTy KoHcTutynii Ykpainu.

BupinieHHs 1bOro CKJIagHOTO i BaXJIMBOTO 3aBJaHHA MependadyacTbcs Ha TPhOX OCHOB-
HUX HanpsiMKax: po3poOka Teopil KOHCTUTYLiIHHO-IPaBOBOI BiMOBIAIbHOCTI; MOOY10Ba KOH-
CTHTYLiHHO-TTPaBOBOTO 3a0e3MeUeHHs IIbOTO iHCTUTYTY; PO3LIMPEHHS CYJOBOI CUCTEMH IILIS-
XOM CTBOPEHHs HOBOTO CYJIy.

[ToTpioHO C(bOpMyBaTI/I # OCMHCIUTH TOHATIHHUI anmapar HbOro iHCTHUTYTY, HepexyciM —
TOHSITTS KOHCTI/ITyLIII/IHOI BiJINIOBiJAJILHOCTi.

AJle Teopis KOHCTUTYLiMHOrO MpaBa IIe HE Ma€ 3arajlbHOBU3HAHOTO MOHATTS KOHCTHU-
TyliliHOT BiAMOBiganbHOCTI. DOPMYITFOBaHHS, 1110 MOAAIOTHCSI B HAYKOBIl JTiTepaTypi, 3auiia-
HOTbCS IUCKY CiliHUMMU ©,

JocnimkeHHS KOHCTUTYIIHHOT BiINMOBIAJILHOCTI Ma€ MeBHy ictopito. Ha MoHorpadiuHo-
My piBHi B paJsTHCbKOMY JIEpYKaBO3HABCTBI Ti UM iHII acTeKTH I1i€l mpoOIeMaTHKH 10 CIi Ky -
Basucs 1mkojoro npod. B.C. Ocuosina. H.O. bo6poga it T.J]. 3paxeBcbka C(’popmymoBann no-
HATTS BiAMOBiAANBHOCTI B PalsHCEKOMY JIePAKaBHOMY npaBi sk HEOOXiAHICTh BiAMOBiAATH 3a
CBOIO IOPUAMYHO 3HAYYLIy MOBEAiHKY, KOTpa nepeadayaeTbes Aep KaBHO-IIPABOBUMH HOpMa-
MM ¥ peaizyeThesl B CHCTEMI JAEPKABHO-TPABOBHX BiTHOCHH 7.

3ayBaxkumo, mo B CPCP z[OMiHyBana HasBa He «KOHCTHTyuiﬁﬂe NpaBoy, a «IepkaBHe
TpaBoy, 1o 3a1<0H0M1pH0 i JIOTI4HO BiZOOPA3HIIOCS B KTErOpiaibHOMY i MNOHATIHHOMY ara-
paTl TOTOYACHUX JIOCIiKeHb y pi3HUX Horo acnektax . Ha mormsa B.O. J'[yln/ma KOHCTH-
TyLiifHa BiANOBiJANbHICTh Y IIUPOKOMY PO3YyMiHHI — 1€ 06yMOBneHa KOHCTHUTYL[iIHHUMHU HOP-
MaM# HeoOXiIHICTb BIaAHUX cy0’€KTIB BiAMOBIAaTH 3a CBOIO IOPUIUYHO 3HAYYILY MOBEIIHKY
B YCTaHOBJICHOMY MOPSIKY Ta MiATH 3TiJHO 3 MOKJIAJSHHUMH Ha HUX O0OOB’s3KaMH, a B pasi
BiIXMJIEHHS — 3a3HATH HAJIE)KHUX M030aBJIEHb 8.

}0.0.TuxoMupoB TpakTye KOHCTI/ITyHII/IHy BiTOBiNaNBHICTE Y LWIHPOKOMY CeHCi K KOH-
CTI/ITyLIlI/IHe MPOBA/KEHHS pO3CIilyBaHb i MPUTATHEHHS 10 BiJMOBiJAJILHOCTI BUIIMX OpPraHiB
BIIAJH Ta TXHIX MOCAJ0BUX OCI0 3a MOPYIIEHHA KOHCTUTYIIT Ta iHIIKX 3aKoHiB 2.

3 pO3BUTKOM HayKH KOHCTUTYLIIHOTO MpaBa B MOCTPaASTHCbKUX peciyOiikax HanmpuKiHLIi
XX c¢T. BHIaHI (QyHIaMeHTalbHi TMpali, B fAKHX KOHCTHTYLiWHA BiIMOBiNalbHICTh
aHani3zyeThes SKk okpemuil npeamer 10,

be3yMOBHO, KOHCTUTYIiHIH BiIMOBiIABHOCTI MPUTaMaHHi 3arajbHi BIACTHBOCTI HOPHU-
JIUYHOT BiJinoBinanbHOCTI. OOrpyHTOBYIOUHM 1eit miaxin, B.O.BuHorpanos nae take TiiymaveH-
Hs oHATTS: KoHCcTUTYLifiHA BiiMOBiNaIbHICTh — LIe 000B’ 130K Cy0’ €KTa KOHCTUTYLIiHHO-TIpa-
BOBHUX BiJIHOCHMH BUKOHYBATH MEBHI JepxaBHi (yHKUIi, 3aKpiMieHi KOHCTUTYLiiHO-ITpaBOBHU-
MU HOpPMaMmH, 3TiIHO 3 SKUMH BiH Ma€ BiAmoBinaru 3a ix mopymeHHs. Lle iHcTuTyT, sikmii 3a-
Oe3neuye MOXKIJIMBICTh 3aCTOCYBaHHS 3aXOJiB JepKaBHOTO (200 MPUPIBHSIHOTO JO HHOTO IPoO-
MajchKoro) mistHas 1,

[HcTUTYHIOHATI3AIiS KOHCTUTYIMHOT BiIMOBiAaTbHOCTI OPraHivyHO MOB’A3y€ETHCS 3 MOOY-
JIOBOIO KOHCTHUTYLiMHOTO ()yHIaMEHTY L[bOro iHCTUTYTY. [lepenyciM HeoOXiaHO JeriTumilyBa-
TH TepMiH «KOHCTHUTYIiiHa BiAMOBiJaJIbHICTE» Y TeKCTi OCHOBHOIO 3aKOHY, OCKIJIBKH B yK-
paTHChKiil KOHCTUTYLIHHIM MPaBOTBOPUOCTI BiH illle HE 3aCTOCOBYBaBCs, HeMae horo i y KoH-

* . .. . . . .

KomeHTy1oun nomisay IpyucTiB paJsiHChKOT 100K Ha LieH iHCTUTYT, y Liif CTaTTi B MOCHIAHHAX Ha iXHi
mpami MH, o0 YHUKHYTH IUTyTaHWHH, BUKOPUCTOBYBATHMEMO TEPMiH “KOHCTUTYIilHA BilMOBigalbHICTE”,
3aMiCTh y>)KUBAHOTO HUMH TEPMiHy “‘IepKaBHO-NPABOBA BiAMOBIAAIBHICTh”, OCKIIBKM caMe Lieil iHCTUTYT BO-
HU MaloTh Ha yBas3i.
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ctutyuil Ykpainu 1996 p., ane cBiToBHi1 KOHCTUTYLIIOHAJI3M Ha10aB BiANOBIAHUHN AOCBif HO-
ro QYHKIiOHYBaHHS.

Tak, GenepanbHuii KOHCTUTYLIHHMEA 3aKoH ABCTpii Bix 10 muctonana 1920 p. (3 HacTyn-
HuMH 3MiHamu) 2 3akpimmoe Taky mopudikaniro: KoHCTuTynifinuii ¢y posrisgae crpasu,
SKi TATHYTb nepeddauerny Koncmumyyieto gionosioanvuicms (Kypcus aBT. — JI. K.) BEpXOBHUX
oprauniB @enepallii i 3emMenb 3a MPaBoONOPyLICHHS, BUNHEHI HUMH B TIpolieci ogiliiiHOT Aistib-
HocTi (4. 1 ct. 142).

Oco0HBy yBary mpHBEpTae AOCBIJ MOJBCHKOTO KOHCTHTYIIOHAI3MY. XapaKTepHOI pH-
COI0 IHCTUTYTY KOHCTHUTYIIHHOT BiAMOBIAATBHOCTI € HOro eBOMIONis B OiK 3MilIHEHHS, PO3IIH-
PeHHS W YIOCKOHAJICHHS KOHCTUTYLIHHOI MOJIeNi, sika BXKe Mae CBOIO icTopito. KoHCTHTYIIis
[Monbmi 1952 p. 13- nepenbauana: «/lepxasuuii TpuOyHan BUHOCHTD pillleHHs MPO BiAMOBi-
JANBHICTh 0Ci0, gKi 00ifiMaloTh BU3HAYEH] 3aKOHOM BUILI AEpP)KaBHi MOCAIH, 32 MOPYILIEHHS
Koncrurymii Ta 3akoHiB» (1. 1 cT. 3390).

[Iponecn memokpartu3alii CIPUSIIA PO3IMINPEHHIO IHTEHCUBHUX i KOHCTPYKTHBHUX TBOP-
YUX TOCIIKEHb, 30PIEHTOBAHUX Ha MOCHJICHHS IHCTUTYTY KOHCTUTYLIHHOT BiIMOBIJABHOCTI
Ta no0y10By HOBOT MOJIEN LILOTO IHCTUTYTY OCHOBHMM 3akoHoM !4, Bona ctBopena Koncru-
tyuiero [Tonmemi 1997 p. Ha3anwuit akt yitko i 3po3ymisio jeritumisye Ha piBHi Konctutymii
caM TepMiH «KOHCTUTYLiliHa BiAMOBiAAJbHICTEY», a TAKOXK YKa3ye MiJCTaBH KOHCTUTYLiHHOT
BiJMOBiANBHOCTI 1 3aKpiIUitoe mepelik cy0’€KTiB, Ha SKHUX MOIIMPIOETHCS KOHCTUTYLiHHA
BiAMOBIAAJBHICTB.

3a nopymeHHs KOHCTUTYIIT 4K 3aKOHY TI0CaJ0BOIO 0CO0010, TIOB’s13aHe 3 ii mocanow abo
y cepi BUKOHAHHS CITy)KOOBUX 000B’A3KiB, KOHCmMuUmyyitiny gionogioanvricms (KypcHB aBT. —
JLK.)) nepen Jlep:xaBHUM Tp1/16yHan0M HecyTh: [lpesupeHt Pecny6n11<1/1 lonosa Panmu
MisicTpiB, a Takox 4jaeHu Paau miHictpis, ['onosa nonscbkoro HauioHanbHOro 6aHky, ['omo-
Ba BepxoBHOI nanaru KOHTpOIO, YieHn Beenonbebkoi pagyu paaioMoBlIeHHs i TeneOaueHHs,
ocodwu, sikuMm [onosa Pamy MiHiCTpiB JOBipUB KEPiBHHUITBO MiHICTEPCTBOM, a TaKOK Brmmwii
KOMaH/IyBa4 30pOWHUX CUJIa, IeMyTaTH i CeHaTOpH, — BCTAHOBIIOE CT. 198. JlemyTaru it ceHa-
TOpU — Cy0’€KTH KOHCTUTYLIIHHOI BiAMOBiAambHOCTI B 00cs31, Bu3HaueHoMmy cT. 107 KoHctu-
TyLii, KoTpa nependayae BigMOBiAAIBHICTD 3a MOPYIIEHHS 3a00POH LI0I0 MEX IXHBOI rOCIo-
JIapChKO NTisIbHOCTI.

BusHadueHHs1 kona cy0’eKTiB, HA AKHX MOLIMPIOIOTHCA 3aX0OU KOHCTUTYLiHHO-IPaBOBOT
BiJIIOBiNaTBHOCTI, — HEBi’€eMHHI KOMIIOHEHT KOHCTHTYIiHHO-TIPABOBOI MO JOCIiKyBa-
HOTO iHCTHTYTY. B y3araqbHeHOMY BUIIIAMI Mepellik TAKUX Cy0’€KTiB B OCHOBHOMY 30iraeThcs
3 KOJIOM Cy0’€KTiB KOHCTHTYILIHHO-TTPaBOBUX BiHOCHH. Lle AepkaBHi opranu, siki yocooro-
I0Th 3aKOHOJIaBYY, BUKOHABYY Ta CYJIOBY TiJIKU BJIaJH, MOCAN0BI 0COOH, CIIyKO0BIIi, rpomas-
HU YKpaiHu, iHo3eMIli, 0co0u 0e3 rpoMajsiHCTBA, HeAIEP KaBHI OpraHu Ta 00’ €AHaHHS, OpraHu
MICIIEBOTO CaMOBpSIyBaHHS, SKi € YYaCHUKAMU KOHCTHTYLiNHO-IIpaBOBHX BigHOocwH. He-
00XiJTHO BOJHOYAC HATOJOCUTH, 110 MpobiieMa MepesiKy cy0’ €KTiB KOHCTHTYILIHHO-ITPaBOBOT
BiJIMOBiIAIBHOCTI MOTPeOy€e AANMBIINX JOCIiKeHb, 00 11e AMKTYEThCS TUCKYCiiHICTIO Oararh-
OX TUTaHb, HEBWU3HAUEHICTIO IOJI0 BWU3HAHHA YW HEBU3HAHHS THX YM IHIIUX CyO’€KTiB
cy0’€eKTaMu KOHCTUTY i fHO-TIPAaBOBHX BiJTHOCHH, IO/IO SIKMX MOXKJIMBE 3aCTOCYBaHHS KOHCTH-
TYLiiHO-TIPaBOBOT BiAMOBiAAIBEHOCTI.

Ha ocobnuBy, camocTiiiHy, yBary 3aciyroBye iHCTUTYT [Ipe3uieHTa, skuii € 3araJiIbHOBU3-
HAaHMM Cy0’ €KTOM KOHCTHTYLiHHO-IIPaBOBOI BiANOBianbHOCTI 15,

3 mHTaHb, SKi TPAKTYIOTHCS HEOTHO3HAYHO, HAM3BUYAWHO BXIUBUMHU W aKTyaJbHUMH €
MUTaHHA, MOB’A3aHi 3 KOHCTUTYIIHOIO BiJMOBiJaJILHICTIO B CUCTEMi HAPOIAHOTO TPE/ICTaB-
HULTBA 0. BOHM OXOIUIIOIOTH BiAMOBIAANBHICTE HAPOY, TIAPIAMEHTY, JAEMyTaTiB.

Henpocra, auckyciiiHa npobieMa HaliBUIIOTO MPEACTABHULILKOTO OpraHy — napiaMeHTy
B aCMEKTi KOHCTUTYLIMHOT BilMOBiNaNbHOCTI, PO3MISAAAETbCA i BUPILIYETHCS 3 YpaxyBaHHIM
JIOKTPHUHU MOOYIOBH JEpiKABHOI BIIAIH.

OavH i3 mepmMx paasHChbKUX JOCTIAHHMKIB JepXKaBHO-NIPABOBOI BiIMOBiAALHOCTI,
C.A. ABaK’sH, y cepennHi 70-X pokiB XX cT. mucaB, 1110 HApOJ, JAepKaBa Ta BUIIII MPEICTaB-
HMILBKI OpraHu 0epyThb y4acTh y pealtizallil KOHCTUTYILiiHOI BiamosiganesHOCTi. BoHN Bmpasi
3aCTOCYBaTH KOHCTUTYLifHO-TIPABOBI CaHKIIT 1100 iHIINX CY0’ €KTiB, MPOTE caMi HE MOXKYTh
OyTH 00’ €KTaMM 3aCTOCYBaHHs MOMIOHUX 3aXO0/IiB OCKINIbKM HEMa TaKUX Cy0’ €KTiB JepKaBHO-
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MPaBOBUX BiIHOCHH, fIKi CTOATDH BHIIE 32 HAPOJ, AE€PKaBy Ta HAL[iOHAJbHI OpraHu HapOAHOTO
npezacraBuuiTBa 7. PaaukanbHi 3MiHU BUKIIMKAIH TIEPEOCMUCIIEHHS L€l MpoOieMu Birmo-
BiJTHO 10 HOBMX peastiid. Y HoBux mpaiisx C.A. ABak’sH po3risac mapiaMeHT K cy0’ KT KOH-
CTUTYLiIHOT BiAmoBigansHOCTI. Ha ioro myMKy, BUKJIMKAIOTh TPYAHOIII MUTAHHS PO CaHKIIiT
i MOXUIMBICTH 3aCTOCYBaHHS KOHCTHUTYIiHHO-NPaBOBOi BiAMOBiNambHOCTI IOIO TPHOX
cy0’€KTiB: Hapo.y, Hallil, Aeprkasu 18,

3 TEOpeTHYHOro MOorsgy mpodiemMa MNapiaMeHTy sK cy0’e€kTa KOHCTUTYLiHHOT
BiJINOBIIAIBHOCTI PO3MVISIIAETHCS ¥ BUPILIYETHCS 3 YpaxyBaHHIM JOKTPHHHW OpraHizarii aep-
’KaBHOI BJaaH.

3rigno 3 Koncruryiieto Ykpaincekoi PCP 1978 p., Bepxosna Pana YPCP Gyna naiiBu-
UM OpraHoMm JnepkaBHoi Brnaau (cT. 97). BimnosimHo mo cr. 113 BoHa KOHTpomtOBaia
JisUTBHICTB yCiX MiA3BiTHUX Tl Iep)kaBHUX opraHiB. BepxoBHa Pana Bxoausa B €1MHY cHCTe-
My Pap, ski cTaHOBMJIM MOJNITHYUHY OCHOBY, i ouomtoBania 1o cucteMy. Ockinbku BepxoBHa
Paga YPCP Oyna nobynoBaHa Ha AOKTpHHI 11 cyBepeHiTeTy, OCHOBHHIA 3aKOH 3a0e3MeuyBas i
rapaHTyBaB ii BEpXOBEHCTBO B CUCTEMi JepkaBHUX opraHiB. Tomy BepxoBHa Paga morna 3a-
CTOCOBYBATH CaHKIIii 10 Cy0’€KTiB KOHCTUTYIIHHOT BiamoBigansHOCTi. [IpoTe cama BepxoBHa
Pana He Oyna 00’€KTOM TakuX CaHKIIiH, ke JOKTPHUHA CyBEpPEeHITeTy HalBHUILOTO MPEICTaB-
HULBKOTO OpraHy Hapoay He nepeadayana Takoro oprasy, skuii ctoss 6u Hajg BepxosHoto Pa-
JIOF0 1 MaB MpaBo 3aCTOCOBYBATH MO0 HET CaHKITiT.

BigmoBa Bix mpuHIHITy OOYIOBH IepKaBHOI BIIaM HA OCHOBI CyBepeHiTeTy BepxoBHOT
Panu it moOynosa fep)kaBHOT BIaau Ha 3acaaax Moy 1€l BIaau 3MiHUIN cTaHoBUIIEe Bep-
xoBHOT Panu Ykpainu. 3rigao 3 Koncturymiero BepxoBHa Pana Ykpainu — He TibKu opraH
BJIaJIM, TIOBHOBAXXCHHS SKOTO IMependavyaroTh 3aCTOCOBYBAHHs CaHKIIIT 10 Cy0’ €KTiB KOHCTH-
TYLiHO-TIPaBOBUX BiTHOCHH Yy pa3i mopylueHHs abo HeBUKOHaHHSA HUMHU KoHcTuTywil # 3a-
KOHIB YKpaiHu, ane if cama MO)ke CTaTu cy0’€KTOM i 00’ €KTOM KOHCTUTYLiHHOI BiAMOBiAab-
HOCTI, 3aCTOCYBaHHSs BU3HAYCHIX CaHKIIiH.

TaK srigHo 3i ct. 90 Koncturyuii, [Ipesunent Ykpainu mae MpaBo J0CTPOKOBO MPUITHHN-
TH TIOBHOBa)KeHHs1 BepxoBHOi Paam, sIKIo BIpoOmOBX TPHALATH IHIB OfHi€l cecii mueHapHi
3aciganHs He po3nouanucs. Koncruryuitiauii Cyn Ykpaiau BripaBi NpUHHITH pillIeHHS PO Te,
10 NMeBHUIA, yxBaneHuid BepxosHoro Pazoro, 3akoH He Bignosigae Koncrutyuii (ct. 152), sxa
Mae OCTaTOYHUH XapakTep i 03Hauae, 10 TaKUW 3aKOH OiNbllle He YNHHUIA.

[Ticast yxsanu OcHOBHOTO 3akoHY 1996 p. 3milicHIOBANKCS MOJANbBINI KPOKH, CIIPSIMOBaHi
Ha pO3MIUPEHHS MiJCTaB JJIs PO3MYCKY yKpaiHChKOTO mapiameHTy. BianosigHo no Yka3y [pe-
3uneHTa Ykpainu Big 15 ciuns 2000 p. «[Ipo mporomnomieHHs: BceykpaiHChbKoro pedepeHymy
3a HApPOIHOK iHimiaTuBoOY 19, 10 GroieTeHs s TaEMHOro rojocysadHs 16 ksiTas 2000 p.
Oys0 BHECeHe NMUTaHHA Mpo AonoBHeHHs cT. 90 Koncrutyuii Ykpainu, 3rigno 3 skum [Ipesu-
JIEHT MOXKe TOCTPOKOBO MPUIIMHUTH MOBHOBa)keHHsI BepxoBHOi1 Panu, sKI10 BOHA MpPOTATOM
OITHOTO MICSIIS He 3Mora cpopMyBaTt MOCTiiiHY MaplaMeHTChKY OiBINICT a00 3aTBePIUTH
YIPOJIOBX TphoX MicsliB JlepkaBuuit OwomkeT Ykpainu, migrortoneHuii KaGineTom
MinictpiB. Ha BceykpaiHchbkoMy pedepeHayMi Ha 11e MUTaHHs OUTbIicTh Bignosina — “Tak”.
AJe mpoliec pealtizallii pe3ysbTariB peepeHnymy Ie He 3aBepiirBca. Ha Moo aymKy, BKa-
3aHi BUILE TP MiZCTaBU JUIs PO3MYCKy mapiameHTy [Ipe3uaeHToM mopyinyoTs OalaHc y Cu-
cTeMi po3MOiTY BIaJH MUISXOM OCabIeHHS 3aKOHOAABUOT TUTKH.

B minomMy x, Ha MO€e TIepeKOHAHHS, HAPOIHE MPEICTABHHUILITBO — II€ SBUIIIE, SKE IITKOBUTO
IPYHTYETbCSA Ha BiJMOBiTAJILHOCTI, OCKIJIbKA BCS CUCTEMa HApOJHOTO MpeICTaBHUIITBA OY-
JIy€ThCS HAa TOJITHYHIN i, 4acTKOBO, MOpalibHiil JOBipi. A Tam, &ie J0Bipa, — CTBEPIKYE
M.A. KpacHOB, — TaM OpraHiyHO BUHHKA€E TUTAHHS PO BiJlMOBiIaNbHICTH TOTO, KOMY JIOBipsi-
0Th, TIEPE TUM, XTO J0Bipse 20,

3acTocyBaHHs CaHKLiM Ha MiJCTaBi KOHCTUTYLiHHO-MPABOBOI BiAMOBiAATBHOCTI 3HANILIO
MpaKTUYHE BTIEHHs B JisuTbHOCTI BepxoBHOi Pamu. BingmosimanmpHiCTe HacTae He IUIIe y
BHIA/IKy MOPYIICHHS (HeBHKOHaHH;[) HopM OCHOBHOTO 3aKoHy, a ¥ Ha mifcTaBi TOPyIEHHS
HOPM iHIOMX aKTiB KOHCTI/ITyI_III/IHOFO npasa. Tak, mapnamenT Ykpainnm 3actocysas CaHKII1
KOHCTHTYLi{HO-TIPaBOBOT BiMOBiJaTBHOCTI 3a MopyIeHHs! HopM PermamenTty BepxoBHoi Paan
VYkpainu o lonoBu Ta mepmmx 3actynHukiB TonoBu BepxoHoi Paau Il cknukanHs, ski
nocranosamu Bepxosuoi Paqu (Big 21.01. 2000 p., 13.12. 2001 p.) Oyau Bigknukani 3 nocan 21,
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®DopMy€eTbCs MPaKTUKA BUKIIFOUEHHS 3 (Qpakuiil HapogHux aemyTtariB. Y uepsHi 2002 p.
(dpakuis BepxosHoi Pann «Hama Ykpainay BUKITIOYHIIA 3i CBOTO CKJIAAy CiM MapiaMeHTapiiB
(C.bonnapuyka, O.bypsika, E.I'aniesa, T.[losroro, JI.Cannnepa, B.11lep6ans, O.SpocnaBchko-
ro), a ¢pakuis Komynictuunoi maprii Ykpainu — omnoro (M.Ilorebenbka). I[limcraBoro
CaHKILi# OyJ0 roJocyBaHHS Ha3BaHMX JIeMyTaTiB 3a o0paHHs [onosu BepxosHoi Paan Bcyme-
ped pitueHHsM ppakuiii 22,

TeopeTKu iHCTUTYTY KOHCTHUTYLIMHO-MIPAaBOBOI BiMOBiNANIbHOCTI pO3poOMIN CHUCTEMY
CaHKIIiH, sIKa Mmepea0dayacTbesl iIHCTUTYTOM KOHCTHTYIIITHO-IIPaBOBOI BiIMOBiAaIBHOCTI 3a IMO-
pYLIeHHS cy0’eKTaMHM BIIJM KOHCTHTYIMHUX MPABOBIIHOCHH, Y TOMY YHCJIi B CHCTEMi HApoOI-
HOTO MpPeACTAaBHULTBA 23, BomHOYac HEMAJIO aCMeKTIB i€l CKIagHoi i MaJOBMBYEHOI MpodJie-
MH NTOTPeOyIOTh AajIbIIOro MONTHONIEHOTO aHalizy.

S1 BBaskaro, HUHI BXKe € BCi MiJACTaBH, 11100 3pOOUTH TaKWii BACHOBOK: KOHCTUTYLIilfHO-TIpa-
BOBa BiJMOBiAAJbHICTh MA€ CTaTU CKJIaJOBOK YaCTHHOI KOHCTHUTYLIMHOTO cTarycy cy0’eKTiB
KOHCTHTYIilfHOTO MpaBa — Hacamnepen BepxoBHoi Pagu Ykpainu.

CTBOpEHHSI MIJICHOrO MEXaHi3My KOHCTHTYIIHHOT BiAMOBiAAaTbHOCTI MOTpeOye TaKoxkK
KOHCTUTYIOBAHHSI Ta OpraHi3ailii crieialbHOro CyI0BOro OpraHy, skuii O BUPIlllyBaB CIIpaBH
mozo nopyumenHs Koncruryuii YkpaiHu Ta iHIINX aKTiB KOHCTUTYLIHHOTO MpaBa cy0’ eKTaMu
KOHCTUTYL[ifHO-MPaBOBUX BiHOCHH. TakuM opraHom, Ha MOK JyMKY, Moxe cTtatu [lepxas-
Huit Cyn Ykpainu. KoHCTUTY1iiHO Mae OyTH BCTAHOBJIEHO CKJIaJl HOBOTO CyIOBOTO Opray.
JleskuM OpiEHTHPOM, OUEBUIHO, MOKHA BBaXKaTH MoybChbkuil nocBia. Ct. 199 Koncrutyuil
[Monpmi 24 3akpinmoe Takuii cknan JepkaBHoro TpudyHaty: ['onoBa, Ba 3aCTyHUKK TOJIOBH
Ta 16 uneHiB, gki oOuparoThes CeliMOM (He 3 Yuclia JemyTaTiB i CeHaTopiB) Ha Yac MOBHOBA-
xeHb Celimy. 3acTynHuku ['onoBu TpuOyHaity, TOBUHHI MaTH HajleXHy KBajidikanito. ['omo-
BOIO AepkaBHoro TpudyHany Koncrutyuis [osnbui Bu3Hauuna I[epiioro rososy BepxoBHoro
cyny. Takum unHoM, [epxaBHuii TpuOyHan neritumye Ceiim. [Ipu upomy ciig miakpeciautw,
mio Ilepioro ronoBy BepxoBHoro cymy, skuit BianosigHo 10 cT. 198 Koncturyii Iombimi €
[onoBoto nepxaBHOTO TpUOYHATY, pu3Hauae [Ipesuaent [Nonpii 3 yncia KaHAUAATIB, IO X
nojany 3araibHi 300pu cyaaiB BepxosHoro cymy (cT. 183).

KoHcTuTywis rapantye HesanexHiCTh 4ieHiB JlepskaBHOTO TpHOyHATy Ta iXHIO MiA3BIT-
HicTh nuiie Konctutyuii i 3akonam (ct. 199).

[ToBHe i BceOiuHe 3abe3neueHHs opraHizauii Ta (QyHKLIOHYBaHHS MeXaHi3My KOHCTH-
TYLIHHOT BiAMOBIAaNLHOCTI BHMarae po3poOKW i yXBaJleHHS Ha KOHCTHUTYLiHHiHi OCHOBI
crierianbHOrO 3aKkoHy «IIpo KOHCTHUTYIiHHY BilMoBinanbHiCTh B YKpaiHi». Taka mpomno3uiis
copMynboBaHa i 00 OAHOMMEHHOTO IHCTUTYTY B Pocilicekilt ®enepaii 2°.

Ha Moto gyMKy, CTBOPEHHIO SIKICHOTO Hal[iOHAJIEHOTO PETyIIOBaHHs KOHCTHTYLiHHO-TIpa-
BOBMX BifJHOCHH cIIpusiio 6 npuitHaTTs MixnapiaMmeHTcbkoro Acambneero CHJI pexomen-
JALifHOr0 MOAETBHOr0 3aKOHY MPO KOHCTUTYLIMHY BiANOBiAaNbHICTb, Y po3po0Li SKOro Ma-
I0Th B3ATH ydacTh npenctaBHukun CHJI, y ToMy uncii i Ykpainu.

[ToGynoBa 1iMicCHOTO MeXaHi3My KOHCTUTYIIiHO-NpaBOBOi BiAMOBiAaJIBHOCTI €
HEBiJI’€MHOIO CKJIQJIOBOIO JI€MOKPATHYHO! BIaIH, KOHCTPYKTHBHHM iHCTPYMEHTOM iHCTH-
TYLiOHAJTBHOTO BUPAXXEHHsI B3a€MOBITHOCHH Cy0’ €KTIB MONITHYHOT CHCTEMH, TapaHTIi€l0 POTH
y3yprauii Biajay Ta 370BXKMBaHHs B0 Cy0’€KTaMU KOHCTUTYLIifHO-IPaBOBUX BiTHOCHH.

1 @puybruii O.®. TpoGemu KOHCTHTYLIHHOT BiAmoBinansHocTi B KoHCTHTY LT YipaiHu (OKpeMi muTaH-
ust) // JlepkaBHo-npaBoBa pepopma B Yipaini: Marepianu Hayk.-mpakT. koud. — K., 1997. — C. 185-187; Ca-
6ur B.H. OTBETCTBEHHOCTh TOCYIapCTBEHHOM BiacTH mepen obmiectBoM // TocynapctBo u mpaso. — 2000. —
Ne 12; Ilon JI.T. KoHcTHTYIIMOHHAs OTBETCTBEHHOCTH // [ocynapcTBo u paBo. — 1995. — Ne 7; Kpacnoe M.A.
OTBETCTBEHHOCTb B CHCTEME HAapOJHOTO IMpPEeACTaBUTENLCTBA (METOHONOrHIecKre moaxonsl). — M., 1995;
Kpueenxo JI.T. KoncTuTyiitHa BiAmoBiganeHicTs maBu aepxasu // Bige. — 2001. — Ne 10.

2 Bapyuy H.H. ®enepaTiBHAas OTBETCTBEHHOCTh. KOHCTHTYLIMOHHO-TIPABOBBIE aceKTsI. — M., 1999; Bu-
H02paooé B.A. KOHCTUTyLIMOHHAsi OTBETCTBEHHOCTh: BONPOCHI TEOPHU U MPABOBOE pErylupoBaHue. — M.,
2000; Konocosa H. M. KoHcTUTYLIMOHHAs! OTBETCTBEHHOCTh B Poccuiickoit denepaiuu: OTBETCTBEHHOCTh Op-
raHOB TOCYIapCTBEHHOI! BJIACTH M MHBIX CyOBEKTOB IpaBa 3a HapylIeHHe KOHCTUTYIIMOHHOTO 3aKOHOAATEIb-
ctBa Poccwuiickoit ®enepannu. — M., 2000; Konopauios A.A. KOHCTUTYIIHOHHO-IIPaBOBask OTBETCTBEHHOCTD

32



KpuseHko J1.T. KOHCTUTYLiNHO-NpaBoBa BiANOBI4ANbHICTb — ENEMEHT...

cyOBEKTOB (efepallii: BOMPOCH TEOPHH U 3aKOHOAATENFHOTO perynupoBanus B Poccuiickoii ®enepanuu. —
Kpachosipck, 1999.

3 Hocnanns Hpesudenma Yxpaiuu 10 Bepxoroi Pagu Vipainu: €sporeiichkuit Bubip: KoHuentyansHi
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— M., 2000; Konocoea H. M. KOHCTUTYIHOHHAS OTBETCTBEHHOCTS... KoHOpauios A.A. KoHCTUTYIMOHHO-TIpa-
BOBasi OTBETCTBEHHOCTb...
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Ompumano 16.07.2002.

PE3IOME

B crarbe paccMarprBaroTCsl MPOOJeMbl CTAHOBJICHUS WHCTUTYTa KOHCTHTYIIMOHHON OTBETCTBEHHOCTH
roCy/1apCTBEHHOM BJIACTH, MPEXKIE MOUYTH HEM3BECTHOIO COBETCKON IOPUCTIPYIEHLIMH.

Heo0xonumMocTs noBbIIeHUs 3P HEKTUBHOCTH JAEATEIBHOCTH TOCYIAPCTBEHHON BIIACTH BBHIIBUHYJA Tie-
pen coBpeMeHHO# HayKoi 3a/1ady CO31aHMsI KOHCTUTY IHOHHOW MOJENTH U PealbHOrO MEXaHN3Ma KOHCTHTY U~
OHHOM OTBETCTBEHHOCTH BCEX BETBE M OPraHOB BJIACTH.
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OnyH U3 HEHTPaJbHBIX aCMEKTOB PELIeHHs TOH BaKHOW M aKTyalbHON 3afaun — pa3paboTka BOIPOCOB
0 cyOBbeKTaX KOHCTHTYL[HIOHHOI OTBETCTBEHHOCTH, TO €CTh CyOBEKTAaX KOHCTUTYLIHOHHO-IIPABOBBIX OTHOILIE-
HUM.

OnHa U3 akTyaJbHBIX MpoOieM — mpobiieMa KOHCTUTYIMOHHON OTBeTCTBEeHHOCTH Bepxosnoro Cosera
VYkpauHbl. 3TO JUKTYETCsl, BO-EPBBIX, TE€M, YTO NApJIaMEeHTy OTBOAUTCS Ba)KHeillas pojib B KOHCTUTYLIMOH-
HOM JISTUTUMAIN 3TOTO WHCTHUTYTA U CO3[aHUN 3aKOHOJATETbHBIX aKTOB, 00ECIIEUNBAIOIIIX €T0 CTAHOBIIE-
HUE U Pa3BUTHE.

Bo-BropsbiX, Tem, uto BepxoBHelii CoBeT YKpauHbl U caM ABIAETCS CyOBbEKTOM KOHCTUTYLIMOHHOH OTBET-
CTBEHHOCTH.

Tak, OcHOBHOI1 3akoH YKpauHbl IpelycMaTpuBaeT npaso BeTo IIpe3ueHTa B OTHOLIEHUN 3aKOHOB YK-
pauHbl, npuHATEIX BepxoBHeiM CoBetoM (cT. 94), npaBo [Ipe3nnenta YkpanHbl JOCPOYHO MPHOCTAHOBHUTH
noHoMouns BepxoBHoro Cogera (cT. 90). B To ke Bpemst BepxoBHbIit CoBeT BripaBe MpUHUMATh MepHI K
CyObeKTaM KOHCTHUTYLIMOHHO-NPABOBBIX OTHOLIEHWH B CIydae HapyIIeHWS MMH IOJOKEHUH M TMPHUHIIUIIOB,
npeaycMOTpeHHbIX KOHCTUTYLMEH 1 COOTBETCTBYIOLIMMHU 3aKOHAMU B c(hepe KOHCTUTYLIMOHHOTO MpaBa.

O.B.bATAHOB

Onekcandp Bacunvoeuu bamanoe, xanouoam
FOPUOUYHUX HAYK, MOTOOUIUL HAYKOBULL CNigpoOim-
HUK GI00iNy KOHCMUmyyYiliHo20 npasa i micyeeo2o
camospadysanus Incmumymy Oepoicasu i npasa
im. B.M. Kopeyvrozo HAH Yxpainu

CAHKIIII B MYHIIIMITAJTBHOMY ITPABI YKPATHU:
IPOBJIEMH TEOPIi TA IPAKTUKHA

Koncruryuieto Ykpaitu BU3sHaeTbCs i TapaHTy€eThCs MicieBe CaMOBPA Y BAHHL. Onnnm i3
HaWBaXJIMBIIIUX €JEMEHTIB CHUCTEMH rapaHTm JOKANBbHOI JEeMOKpaTii € iHCTHUTYT
BiJIIIOBiITEHOCTI B MiCIIEBOMY CaMOBPSIyBaHHi.

3aranbHOBIJIOMO, 110 i/ies JIOKAJIbHOT JIeMOKpaTii HeMoxiuBa 0e3 ifei BianosiganbHOT
MyHinunanbHoOi Biaau. Piv, ogHak, y TiM, [0 caMe O3HA4ya€ s BiANOBiAaNbHICTH, fKi il
Mexi, popmu BupaxeHHs, caHKLii Tolo. 3aKOHOJaBYe BM3HAYEHHS MicLIEBOTO CaMOBpS-
JlyBaHHS MICTHUTh OJHY 3 KIIOUOBUX O3HAK — «caMmocTiliHe abo mia BigMOBiaJIBHICTH
OprasiB i MocagoBUX 0Ci0 MiCLIEBOro caMOBPALYBaHHS» | BUpPILIEHHS NMUTaHL MiCLEBOTO
3HAYCHHS.

Amnanoriune GopMyIIOBaHHS € i y 3aralbHOBH3HAHUX MiXHapOIHO-IPABOBUX CTaHIap-
Tax — BeecsitHill aeknapanii micueBoro camoBpsitysanHs (1985) Ta €Bponeiicbkiit xapTii
MmicueBoro camoBpsagyBaHHs (1985). Tak, ct. 2 BcecBiTHBOI nekiapanii BCTaHOBIIOE, IO
MicIleBEe CaMOBPsIIyBaHHS — IIe TIPaBO Ta 0OOB’ 30K MiCLEBUX OPraHiB BIaIy PeryioBartu i
BECTH JIep)KaBHi CIIpaBU nid c60t0 ocobucmy 8ionosioanvHicms 1 B iHTepecax MicIIeBOro Ha-
cenenns 2. 3rigHo 3i cT. 3 €BpomneinchKoi XapTii MiclieBe caMOBpsIyBaHHS — 1€ TpaBo i pe-
ajJbHA 3/1aTHICTH BiAMOBIJHUX OpPraHiB pPerjaMeHTYBaTH 3HAYHY 4aCTHHY MiCleBUX cripas i
YOpaBJIATH HElo, JiI0UM B MeXaX 3aKOoHY, 1i0 c6010 8i0nogidanvricmy 1 B iHTepecax MicleBo-
ro HaceJleHHs 3.

MoxkHa KOHCTaTyBaTH, 10 YnHHUE 3akoH YkpaiH «[Ipo micueBe camoBpsiqyBaHHs B YK-
paini» Big 21 TpaBHa 1997 p. CTBOPUB MPaBOBY OCHOBY BiAMOBIAAILHOCTI OPraHiB Ta MOCazo-
BUX OCi0 MiCIIEeBOTO CaMOBpsAyBaHHS, 3aKpiMWBIIM 3arajbHi MPUHIMMU Ta Mojeni ii pe-
anizanii. OqHaK iHCTUTYT BiANOBiAAIBLHOCTI B MiCLIEBOMY CaMOBPSILyBaHHI BUJAETHCS OJHUM
i3 HaliMeHIl BU3HAYEHUX 3 MOIVISTy HOro IOPUAMYHOIO 3MiCTy i KOPEKTHOCTI TepMiHOJOTII,
sKa BUKOPUCTOBYETbCS Y BiAMOBITHUX HOpMax. BiH cknamaeThbes 3 BeNMKOI rpynu HOPM, sIKi
3aKPITUTIOIOTHCS TAKOXK HA Pi3HUX PIiBHAX MPABOBOTO PETYIIOBAHHS (3aralibHOHALIOHATBHOMY,
JIOKaJIBEHOMY) Ta Pi3HUMH raily3siIMHA YKPaTHCHKOTO ITpaBa (KOHCTUTYLiITHAM, MYHIUNIATEHUM,
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aJMiHiCTPaTUBHUM, LUBIIBHUM, KpUMiHAIBHUM TOLIO). JIOBOAUTHCSA KOHCTATYBaTH, IO HUHI
MpaBoBHi 0a3uC BiAMOBIAATBHOCTI Cy0’€KTIB MYHIIMIIAIEHO-TIPABOBUX BiTHOCHH HE CTaHO-
BUTh MIIIHOT, €JMHOT CHCTEMH HOpM, sKi O 3a0e3medyBajid BilMOBiNANbHICTh i 3aKOHHICTH
TXHBOT IISIIBHOCTI.

XapakTepHa puca BilOBiIaNbHOCTI B MiCIIEBOMY CaMOBpSIAyBaHHI, sKa BiApi3Hse 11 Bifg
iHIIKMX BUAIB BiAMOBiganbHOCTI, e cnenudika 11 cankuiit. CaHKUis — 000B’AI3KOBHIA €IeMEHT
BiJNOBiJaIbHOCTI B MyHiLMNIaIbHOMY MpaBi. Ha Haly 1yMKy, MaeMo KpUTHYHO CTaBUTHUCS [0
paHillle TaHiBHOTO B JTiTepaTypi MiIX0/y, 3TiTHO 3 AKMM KOHCTUTYIIiiHE it MyHilMManbpHe Tpa-
BO HE MalOTh CAHKIH i TOMy BilMOBiNaibHICTh 32 MOPYIICHHS IUX HOPM 3a0e3medyeThes
CaHKIIiISIMU IHIIMX rajy3eidl npapa: KPUMiHAIBHOTO, aJIMiHICTPaTUBHOTO, YaCTKOBO LIUBiJIHHO-
ro. Takuii minxin, 3a3Hadae C.A.ABak’siH, € TOMHIKOBUM, X04ua 0 TOMY, 1[0 KOXKHA Tajty3b Mpa-
Ba Mae 3a6e3nequaT1/1 pean13auuo CBOIX HOPM BJIACHHMH 3acobamu i1 y TOMY YUCIi, AKIIO Le
HEOOXi[HO, CAHKUIAMH: HASBHICTH CaHKUIM — Le Taka caMe O3Haka raiysi, sIK i «BIacHI»
CyCHiIbHI BiJHOCHHHU Ta «BJIACHI» HOPMH, SIKi PETYJIFOIOTH 11i BiAHOCHHH 4.

Cankiero, Ha mymMKy C.M. bparycs, B «TO4YHOMY CEHCI IIbOTO CIIOBA, CJIiJl HA3UBATHU JIUILE
3aKJIaJIeHy B FOPUANYHINA HOpMi MOXKIIMBICTE (3arpo3y) MpUMYCY 1010 3000B’s13aHOT 0cOOH B
pasi HeBHKOHAHHS Hero 000B’si3Ky» °. Came CaHKIlisi BKasye Ha Ti HeraTWBHi HacHigku (mpa-
BOBi BTpaTH, OOTsDKEHHsI, TIPaBOBi M030aBJIeHHS Ta OOMEKEHHS MarepiaJbHOro ado HpUAnY-
HOTO XapakTepy), Ki HacTaroTh (MOXYTb HAcTaTh) AJisl Cy0’€KTiB MYHiLMMANbHO-IPABOBUX
BiTHOCHH Y Mpolieci BUKOHaHHs (IisJbHOCTI a00 6e3/isIbHOCTI) HUMH CBOTX TpaB B MiCIIEBO-
My caMOBpsiyBaHHi. TakuM 4YHMHOM, BiAMOBIAANBHICTH — 1€ (popma peaiizallil BiaNnoBiTHOT
CaHKIIii, a CaHKIIis — Ile 3aci0 yTiJIeHHs 1€l BiAMOBiAAILHOCTI.

BusHaroun HasBHICTh MYHILIMNIAJILHO-TTPABOBUX CaHKIIii, HEOOXiTHO 3ayBa)KMTH, IO BOHU
BiZlirpatoTh crieuu(idHy poib, 3yMOBJIEHY Cy0’€KTHO-00’€KTHUMH OCOOJMBOCTSAMHU MYHIllU-
najbHUX MpaBoBifHOCHH. OCHOBHE MpU3HAuU€HHs MYHiUUMaJbHO-MPAaBOBUX CaHKLii — op-
raHisaiiiine, CTUMYJTIOBaJIbHE, BUXOBHE, MPEBEHTHBHE (MpodinakTrdne). MOXIUBICTE peaib-
HOTO 3aCTOCYBaHHs CaHKIIil — 1le ocTaHHiH 3aci6. HeoOXinHi MyHIiIUMaNbHO 3HAYYIII Pe3yJib-
TaTW JOCSTAIOThCS TEPEeBAKHO TNPABOBUMH Ta OpraHi3allifHUMU 3aco0amMH, MPaKTHYHOO
JisUTBHICTIO Cy0’ €KTiB CaMOBPSITHUX BiqHOCHH. Oco0mMBi it Cy0’€KTH, O SIKMX 3aCTOCOBYIOTh-
csl MyHiLLI/IHaHbHO npaBoBi caHkii. Lle abo TepuropianbHi Tpomaj, abo opraHu Ta nocajoBi
0CO0M MICLIEBOTrO CaMOBpAyBaHHs, 800 OpraHu JAepaBHOI Blaju.

CaHKIisM y MyHIIUTIATBHOMY TIpaBi HpHTaMaHHl MEBHI OCOOIMBOCTI.

[No-nepie, BOHM 3aCTOCOBYIOTHCS JIMIIE Y 3B’SI3KY i3 HAJNC)KHUM BUKOHAHHSM MYHiIlH-
MaBHO-TIPaBOBUX HOPM. Lle 3yMOBII€HO THM, 110 TIEBHI TOPYLICHHS MYHIIIHINATEHO-TIPABOBUX
HOPM IOMITHi He Bizpa3sy, iM Hepeaye ofHOYacHe MOPYIISHH HOPM iHIIOI ramysi mpasa. Ae
pa3oM i3 UM MOPYyIIEHHSM 000B’SI3KOBO € MOPYLIEHHS HOPM MyHilMnaasHOro npasa. Hanpu-
KJaa JermyTar MiCLeBOi paad CKOiB 3704MH. BoaHouyac BiH TNOpYIIMB HE TilbKHM HOPMY
KpuMiHamsHOTO KOIEKCy, a i BiAMIOBiHI HOPMU MYHIIIUIIATEHOTO 3aKOHOAABCTBA, SIKi BUMara-
I0Th BiJl HLOTO MEBHOT MOBEIHKY (HOpMHU 3aKoHIB «I1po MiciieBe caMOBpsyBaHHS B YKpaiHi»,
«IIpo craryc aemnyTtariB MicleBUX pamy). | came BHACIIIOK OCTaHHLOTO MOPYIIEHHS 3aCTOCO-
BYETbCS TaKa CaHKIIis, SIK JOCTPOKOBE MPUIIMHEHHSI ISy TaTChKOTO MaH/aTa.

[To-apyre, MyHiLMNaNbHO-MIPABOBA CAHKIIisl — LIe HE CAHKIIis SKOiCh OIHi€T HOPMU MY HIlIH-
MajbHOTO MpaBa. 31e6ibIIOro Le y3arajbHeHa CaHKLis, sKa 3aCTOCOBYETHCS 32 MOPYILEHHS
CYKYIIHOCTi HOPM MYHIIMIIAIBGHOTO TpaBa. Tak, BiAKIMKAHHS IemyTaTa MICIeBOi paau €
CaHKIIi€r0 HU3KK 200 BCiX THX HOPM, SIKi BCTAHOBIIIOIOTh OOOB’3KH JIeMyTara.

[To-TpeTe, XapakTepHOIO PHCOI0 MyHIIWNATBHO-TIPABOBUX CAHKIIN € Te, 10 BOHU 3aCTO-
COBYIOTBCS HE JIMIIE TOJi, KOJM Cy0’€KTH MyHiLMIaJIbHO-IIPABOBUX BiJHOCHH MOPYIIYIOTh 3a-
KOH, i y pa3i, SIKIIO MOBeJiHKa, AisUIbHICTb (i ab0 0e3aisNbHICTh) LHUX CY0’€KTiB MOpYyLIy€E
HOpPMU MOpaJjli 200 € HEBUHHOIO 3 (hOPMaAIbHO-IOPUANYHOTO MOMIALY (Hanpukiaa ocoda BUM-
HHUJIA aMOPANBHUH MPOCTYNOK abo0 SKIIO PO MOCaIOBY 0CO0Yy UM JemyTara MiCIIeBOrO caMmo-
BPsITyBaHHS MOXKHA CKa3aTH, III0 BiH «HE BITOPaBCs 3 000B’I3KaMu», «HE BUIIPABIAB JOBipH»
Tomo). LIs pruca MyHIIMNAIbHO-NTPABOBUX CaHKIIIK 3yMOBJICHA THM, 110 BOHH MTEBHOIO MipOrO
€ TIPOSIBOM TOJIITUKO-TTPABOBOI BiAMOBiAANLHOCTI Cy0’€KTIB KOHCTUTYLIHHUX BiIHOCHH, MEXi
SKUX BU3HAYAIOThCS HE TUIBKU IOPUAMYHAMH HOPMaMmH, a ¥ MOJITHKO-iA€O0JIOriYHUMH, MO-
paIbHUMHM, OpraHizalitHuMy YnHHUKaMu. HasBHICTh 1IMX 0CcOONMMBOCTEH, O€3yMOBHO, MiACH-
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JIIOE CYCHIJIbHY BaroMicTb MYHILMMNalbHO-MPAaBOBUX CaHKLiMA, a X 3acTocyBaHHA, 0Oe3-
CYMHIBHO, CIIPHATHME PE3yJBTaTUBHOCTI HiSNTBHOCTI Cy0’€KTiB MYHII[UMATbHUX BiTHOCHH Y
Mpoleci BUPILIECHHS MUTaHb MiCLIEBOTO 3HAYEHHS.

SIki & caHKIIT BIACTHBI MyHIUITAILHOMY NpaBy YKpaiHu? AHali3 XapakTepHHX 0COOJH-
BOCTEH BiAMOBIZATBHOCTI Cy0’€KTiB MyHII[UNAIBHO-IIPABOBUX BiIHOCHH A€ 3MOTY BUAIISITH
TaKy CUCTEMY MYHilMNaJbHO-MPABOBUX CAHKIiii:

1. Jocmpokose nozbaenenns (3mina) KoncmumyyitiHo2o cmamycy opraHy MiCIEBOTO ca-
MOBpSIIyBaHHS, OpraHy JepiKaBHOI BIaIH, IXHiX MOcanoBux ocid Tomo. Hampuknan goctpo-
KOBE MPHUITMHEHHS MOBHOBa)KEHb OPraHiB MICIIEBOrO caMOBPSIyBaHHSA ab0 CUTLCHKOTO, ce-
JIMIIHOTO, MiChbKOTO rosioBH. Tak, 3rigHo 3i ¢T.75 3akony «IIpo miciieBe caMOBpsIyBaHHS B VK-
paiHi», Tepmopiaana rpoMaza B Oynb-sKUil 4ac MOXKe JOCTPOKOBO MPUITMHUTH MOBHOBaXEH-
HS opraﬂm Ta MOCaJ0BUX 0Ci0 MicLIeBOro CaMOBpsi/lyBAHHS, SKLIO BOHH nopywuryioth Koncru-
TyLIlIO abo 3aKoHU YKpalHH 00OMEXyIOTh MpaBa i CBOOOAM TIpoMaisH, He 3a0e3MeuyroTh
3MiHCHEHHS HaJJaHUX TM 3aKOHOM MOBHOBaXkeHb. CT. 80 11b0ro 3aKOHy BCTaHOBIIIOE, 0 MTOBHO-
Ba)KCHHS OpraHy caMooprasizallii HaceJeHHs MOXYTh MPUIUHATHCS JOCTPOKOBO B pa3i HEBU-
KOHaHHS PillleHb CiJTbCHKOT, CENTUINHOT, MiChKO1, paiioHHOT y MicTi (y pasi ii cTBOpeHHs) panuy,
il BUKOHABUOTO KOMITETY, 3arajbHuX 300piB TpoMajsiH 200 HEBUKOHAHHS HUMH CBOIX TOBHO-
BakeHb. MAKTUYHO aHAJOTiuHA 32 CBOEK MPHUPOIOI0 CAHKISl, OMHAK CTOCOBHO MOCAA0BOI
0co0M Jiep>KaBHOI BUKOHABYOT Blay, nepeadadeHa cT. 72 1boro 3akoHy, i 3TiHO 3 SIKUM paid-
OHHa, 00jlacHa pajJa MOXYTh TAEMHHM TOJIOCYBaHHSIM BHCJIOBHTH HEAOBIpY TOJIOBi
BiJIMOBITHOT MiCIIeBOT Jiep kaBHOT anMiHicTpallii, Ha migcTasi yoro [Ipesunaent Ykpainu npuii-
Mae pimeHHﬂ W nae BimnoBimHil pani 06rpyHTOBaHy BianoBiab. JAKio romaosi pa1710HH0'1' 00-
JIACHOT JIepKaBHOT aameTpaun BUCJIOBUJIN HEIOBIPY HE MEHIII 5K JIBi TPETHHH ;lenyTemB Bif
3aralibHOro CKIay BiJlMOBiTHOT pazu, HpesuﬂeﬁT Ykpainu npuiimae puuem-m npo BiZICTaBKY
TOJIOBU MicCLIEBOI AepkaBHOI anMinicTpanil. CaHKI[sl y BUIVISII JOCTPOKOBOI 3MiHU KOHCTH-
TYLIHHOTO CTaTyCcy MOXe 3aCTOCOBYBATHCS i 10710 BHOOPYHX komiciii. Tak, 3rigHo 3i cT. 23
3akony «I1Ipo BI/I60pI/I JICTyTaTiB MiCLIEBUX pajl Ta CITbCHKUX, CENUIIHNX, MICbKUX TOJIiBY», MO-
BHOBKEHHSI BiJ{IIOBiTHOT BI/I6opq01 KOMICii 4n OKpeMHx oc16 SKi BXOHATH JI0 ii CKJIay, MO-
KyTh OyTH TOCTPOKOBO MPHUIUHEHI OPraHOM, SIKHI YTBOPHB KOMICit0, SIKIIO BOHU MOPYIIYOTh
KoHcTutyuito # 3akoHn YkpaiHu.

AHanizyroun Taki CaHKIlii, He MOXKHA He 3a3HaYMTH, 10 BiJCTaBKa MOCAZ0BOI 0COOU 5K
Mipa MyHIIMMATBHOT BiAMOBIAAILHOCTI iHOAI € OJM3BKOIO J0 AMCUUIUTIHAPHOT BiAMOBiAab-
HOCTI 5K 3a (hOpMOIO, TaK i 3a MOPSAAKOM 3acToCyBaHHs. OHAK Pi3HMIIS TOJATAE B TOMY, IO
JUCHMITTIHAPHA BiJMOBIJAIbHICTh 3aCTOCOBYETBCS 32 MOPYIICHHS TPYI0BOI TUCIUILTIHU, He-
BUKOHAHHSI 3aB/IaHb, & MyHiIUITAJILHO-TIPABOBA Ma€ MIMPIIUI apceHa MiJcTaB.

Sk BiTHOCHO caMOCTilfHy Mipy KOHCTHTYLiHHO-NIPaBOBOI BiJOBiAAIBHOCTI Oi10pYCHKUIA
BueHMit [ A.BacuneBud po3risgae caMopo3myCcK opraHy MiCIIeBOI By, TPOBOMSYHU Tapa-
JIENb 3 TOOPOBLIEHOK ABKOIO BUHHOTO a00 J0OPOBiILHUM BiIIIKOAyBaHHAM 30UTKIB ©.

2. Veyuenns koncmumyyitinux nopyuieHs, 30KpeMa BU3HaHHS HEKOHCTUTYIIHHUMHU aKTiB
a0o0 iXHiX OKpeMUX IMOJIOKEHb, MPU3YyTMHEHHS JIii aKTiB OpraHiB Ta MOCaJgoBUX 0Ci0 MicieBo-
ro camoBpsayBaHHA. Tak, BiqnoBigHo 10 1. 7 ¢T. 59 3akony «IIpo micieBe camoBpsi iy BaHHS
B YKpaiHi», B pa3i He3roAu CiIbChbKOTO, CEIMILIHOr0, MiCHKOTO roJIOBH (TOJIOBH pailoHHOT (Y
MICTi) paau) 3 pilleHHSM BHUKOHABYOTO KOMITETY paj, rojioBa MOXKe 3YMUHHUTU Iil0 LIbOTO
pillleHHs1 CBOTM PO3MOPSHPKEHHSIM i BUHECTH 11e TIMTaHHS Ha PO3TIIsA] BiIMOBITHOT pajIH; 3TiJHO
3 M. 9 pillleHHs] BUKOHABYOTO KOMITETY pajiv, 3 MUTaHb, BITHECEHUX JIO BIACHOI KOMIETEHIIIT
BUKOHABYMX OPTaHiB pajid, MOXKYTh OyTH CKacOBaHi BiJMOBITHOIO pajioro; 3rigHo 3 1. 10 miel
CTarTi, aKTH OpPraHiB Ta MOCAJOBUX OCI0 MICIEBOro CamOBpsIIyBaHHS 3 MOTHBIiB IXHBOI
HeBianoBigHocTi KoHctuTyuii abo 3akoHamM YKpaiHM BU3HAIOTHCS HE3aKOHHUMH B CYIOBOMY
MOPSAKY.

Bapto 3ayBakuTH, 0 B JiTepaTypi MPU3YNTMHEHHS Ta CKACYBAaHHS aKTiB MEePEBaXHO PO3-
misganocs sk Mipa KOHCTHUTYIiiHOT BiamosimaneHocTi’ a00 SK caMOCTIHHHMA BUA
BignosiganeHocTi 8. Tak, C.A.ABaK’siH IUIIE, IO CKACYBAHHS aKTy OZHOIO oprasy {HIIIUM 03-
Havae, mo akT OyB He3aKOHHMM a00 HenouinbHUM. CKacyBaHHS € OLIHKO JAisJIbHOCTI opra-
Hy, aKT fIKoro ckacoBaHo. Lle 3aci® aep:kaBHOro NpuUMYyCy, IO XapaKTepusye Horo sk
cankuiro 0. M. JI.1llueasanina BBaXKae, 10 BUJAHHS HE3AKOHHUX AKTIB Ta pillleHb CIIiJ PO3IIIs-
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JIaTH K pi3HOBHJ:[ KOHCTUTY Ui THUX NPaBOTIOPYIEHb, SKIIO BOHU CTOCYIOTHCS nepe):[yciM KOH-
CTHTYLiiiHAX HOPM. CKacyBaHHSI, IIPH3Y THHEHHS ot HCKOHCTI/ITyLIII/IHOFO aKTa, Ha 11 IyMKy, €
B IIbOMY pa3i MipOoI0 KOHCTUTYIIHHOI BiAMOBiJANBHOCTI, 10, CBOEIO 4eproio, 3a60p0H51€ 3a-
CTOCYBAHHS JI0 TPABOIMOPYIIHAKA 3aX0/IiB JUCIUILTIHAPHOT a00 iHIIOI BianosigansHoCcTi 10,

Jlesiki % BUEHI HAMONATAIOTh Ha AyMIli, IO MPU3YTMHEHHS YNHHOCTI YN CKaCyBaHHS TaKoO-
r0 aKkTa — Lie JIMIe YCYHEHHs HOoro 3 MpaBOBOrO MPOCTOPY i TYT HEMAE Hisikoro nokapaHHs. JIu-
e BU3HAHHSA MPaBOBOIO aKkTa YacTKOBO YW WIJIKOM HE3aKOHHHM abo HaBiTh HEKOHCTH-
TyuiianmM, ctBepmkye J. T.IoH, He TArHe 3a cO00K0 OyIAb-1KHX O0OMeXeHb abo Mo30aBieHb
MarepianbHOro ab0 IOPUAWYHOTO XapakKTepy Uil THX, XTO iX BuaaB. CKacyBaHHsS akTy He
3HiMae BimnosiganeHOCTI 3 1T aropis 1. Taki mo3uuii 06CTOTEL i OKpemi BiTUM3HSAHI Ha-
ykoBii. 3okpema, J[.M.Jlyk’sHerp, pakTHUHO 3arepedyoun KOHCTUTYLiHHY BiOBiAaNbHICT
K CaMOCTIHHUI BUJ IOPUANYHOT BiJIMOBiIAbHOCTI, BBAXAE, 110 B TAKOMY BHUIMAAKY L€ JIMILIE
JiKBigamis HACIiAKIB NPOTUIPABHOI JisSIBLHOCTI, a He BILUIMB Ha 0Co0Y, AKa BUMHMIA Li mii 12,

MU NiATPUMYEMO TOMISAM THX aBTOPIB 13, sKi BBXKAIOTH MPU3YMMHEHHS JiT YM CKacyBaH-
Hsl HE3aKOHHUX aKTiB OJTHI€I0 3 CAHKI[iF KOHCTUTYLIHHOT BiZMOBIAAILHOCTI: B TAKOMY pa3i Ha-
sIBHA JIEp)KaBHO-TIPABOBA OL[iHKA AisUTBHOCTI THX, XTO BHJAB HE3aKOHHUH aKT, 110 BXe CaMo CO-
000 € HEeraTMBHUM HACJiJIKOM JJis HuX. Tak, cucTeMaTnyHe cKacyBaHHS aKTiB TOTO YM iHIIO-
ro OpraHy Ja€ TiACTaBy MOCTaBUTH MUTaHHS TPO HEHaJe)XXHE BUKOHAHHS HHUM CBOiX
000B’s13kiB. Came 11i /IBi 03HaKW (HeraTUBHA OIliHKA AiSTHHS Ta HECTPUSITIWUBI HACTIAKU AJIs
cy0’eKkTa) MarOTh CTaTH OCHOBHUM KPHUTEPiEM i BiHECEHHS TOTO YM iHIIOTO 3acoly 10
CaHKIi{ FOPUANYHOI (B TOMY YHUCIi KOHCTUTYLIHHOI Ta MyHiIMMabHOT) BiAMOBiAaIbHOCTI,
PUIOMY HECTPUSATINBI HACIIIKY B IIbOMY BHIAAKY TPAKTYIOTHCS MHPOKo. CKacyBaHHS aKTa
nependavae XOPCTKUM, KaTerOPUYHMIA iMIepaTuB i mo30aBisie HOro BCiX FOPUIUYHUX I10-
TEHL}, y TOMY YHCIi peTpOCeKTUBHO. BOHO MOXe ycyBaTH BCi MPaBOBi HACTIAKH i TAKOTO
aKkTa 3 MOMEHTY HOro MpUUHATTS. Takox ciif 3acTeperTH, 110 MPU3YIMHEHHS i CKacyBaHHA
akTa — OJTM3bKi, ajie He TOTOXHI MipH BiAMOBiAanbHOCTI. [IpU3yniHEHHS — [Ie TaKOXK BiIMiHa,
ajie 00yMoBJieHa, oOMe)keHa JacoMm, Iie 3acid, AKUil He BUPIIYE OCTATOYHO JIOJIO aKTa W He
aHyJIo€e Moro [iro B monepennii nepiox 14.

3. Busznarnusa Heditichum 10pUOUIHO 3HAYYW020 pe3yivmamy (aHyTIOBaHHS IOPUIMYHUX pe-
3yJABTATiB THX YW iHIIMX KOHCTUTYLiHHO- Ta MyHiUMNalbHO-MpaBOBUX Aiil). Taka caHkis
TparJisieTbesl HailuacTile B mepion BUOOPIB AenmyTartiB abo BUOOPHUX MOCAZOBUX 0OCi0 Micle-
BOTO CaMOBPSITyBaHHS: CKacyBaHHs Pe3yJbTaTiB rOJIOCYBaHHS, BU3HAHHS BHOODIB HeIifiCHU-
MH, Kacallisl TOBHOBaYKCHb JCIMyTaTiB Ta iH. Ha cBoepinHmii XapakTep Takoi Mipy BiANoBixab-
HocTi me 1975 p. 3Bepras yBary C.A.ABak’siH, IKUi HaralyBaB, 0 «IOPYIIEHHs 3aKOHY TPO
BHOOpH JemyTara TATHE 3a co00r0 ckacyBaHHs BUOOpiB. BoHO Moxe po3mispaTucs sik mipa
BiJIMOBiIAIBHOCTI TUX YYaCHUKIB JIeP>KaBHO-MTPABOBUX BiJTHOCHH, sIKi He 3a0e3nednnu (xoua i
Oynu 3000B’s13aHi 3a0€3MeUnTH) Hajle)KHe POBEeAeHHS BUOOPiB. AHYJIIOBaHHS HAaCiAKiB Aep-
JKaBHO-TTPABOBHX it MO)ke OyTH JOTIOBHEHE iHIIMMHU 3ac00aMH, 30KpeMa OHOBJICHHSIM CKJIa-
Iy oprany (Hampuknaj Bu6op4oi komicii)» 13,

Tak, 3rimHo 3i ct. 47 3akoHy Ykpainu «[Ipo BuOOpW nemyTariB MiCUeBHUX paa Ta
CINIBCBKUX, CENUIIHUX, MICBKUX romiB» 1998 p., okpyxHa (TeputopiaigbHa) BUOOpYa KOMicCis
MOK€ BU3HATU BUOOPH HEJiMCHUMU Y BUOOPUOMY OKpPY3i UM B OKPEMUX BUOOPUMX JiTBHULIX,
AKILO B XOA1 1X MpoBeAeHHs abo Mix yac migpaxyHKy roJIoCiB AOMYIIEHO MOPYLIEHHS 3aKOHO-
JABCTBA TIPO MICIEBi BUOOPH, sKe BIUTMHYJIO Ha 1X pe3yJbTard. AHAJIOTIUHI 32 CBOEIO MPUPO-
JIOI0 CaHKIIi MU 3HaXOAMMO W y pedepeHIHOMY 3aKoHOAaBCTBI Ykpainu. Tak, 3rigHo 3 4. 8
cT. 41 3akony Ykpainu «Ilpo BceykpaiHchkuii Ta MiclieBi pedepenaymu» 1991 p., pedepen-
JIlyM BBaXKQ€ThCSl TaKUM, L0 HE BifOYBCS, SIKIIO B HHOMY B3SJIO Y4YacTh MEHII SIK MOJOBHUHA
TPOMaJIsiH, BHECEHHX JI0 CIHCKIB [T TOJIOCYBaHHS, a 3TiAHO 31 CT.43 LBOro X 3aKOHY, SIKIIO
TiJ{ 4ac NPOBEJEHHs MiCLEBOro peepenaymy Oyio 0MyILIEeHO rpybi MOpyIeHHs 3aKOHOAaB-
CTBA MPO pe(bepeH):[yMH BiJITOBiIHA MicIieBa paja y 15—meHHunl CTPOK MOXKe MPU3HAYUTH T0-
BTOPHUI MiCLEeBHH pedepeHayM Ha BCiii TepuTopii BimMOBiAHOI amMiHiCTpaTHBHO-TEpPH-
TOpiaNbHOT OAMHUI a00 11 YacTHHH.

CkacyBaHHSl pe3yabTaTiB BHOOPIB 3a CBOEIO MPHUPOAOI0 € MPAaBOMOHOBIIOBAIBHOIO
caHkli€ro. Xoua MepeayciM BOHA CIIYrye, B OCHOBHOMY, YCYHEHHIO WIKOIH, 3amoOAisHOT
CYCIiJIbHUM BiJHOCHHAM, Lieit 3aci0 He mo30aBieHni TakoXK i MEBHUX KapHUX siKocTeil. Pazom
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i3 TUM BU3HaHHS BUOOpPIB TaKMMH, L0 HE BinOynaucs, adbo HediiCHUMH, € (HaKTUUHO AeprKaB-
HUM TIPUMYCOM, SIKFI 32CTOCOBYETHCS Y 3B’SI3KY 3 IPABOTIOPYLICHHIMH, i TOMY € MipOIO FOpH-
IMYHOT BiAmoBimambHOCTI 10,

4. Bioxknuxanna oenymama micyesoi padu eubopysimu. B ropunnuHiii miTeparypi us Mipa
TPUBAJIMH YaC BU3HAETHCA CAHKIIIEO |7, 171 4Ooro, Ha HaLI TIOMIAA, € BCi miacTasu. Biakinkan-
HS € 3aXOI0M BIUIMBY, SIKa 3aCTOCOBYEThCS IIOJI0 ACMyTara K Cy0’€KTa KOHCTUTYLiHHO-Tpa-
BOBUX BimHOCHH. [Ipu3HadeHHs 1bOro 3aco0y — oprasizalliiHO-IPEBEHTUBHE: AEMyTaT 30-
0O0B’s3aHUT HaJIe)KHIM YMHOM BHKOHYBAaTU CBOi 00OB’SI3KH, a SKIIO BiH HUMH HEXTY€ UH I0-
pyuiye ix, ioro MoXyTh Binkiaukard. Came BifkinkaHHs, BBaxkae C.A.ABak’sH, 1032 BCIKUM
CYMHIBOM, CTa€ HETaTMBHOK OLHKOO AisIBHOCTI AemyTara !8. 3rigno i3 3akonomaBcTBOM VK-
paiHu, MOBHOBAXEHHS /ISy TaTa MiCIIeBOT paJyl MPUMUHIIOTECS JOCTPOKOBO B pa3i BiIKIIMKaH-
Hsl JlenyTara BUOOPLAMHU Y BCTAHOBIIEHOMY MOPSIIKY (nl 4. 1 c1. 5 3akony <<Hpo craryc siery-
TaTiB MiCLEBHX paj»). 3aKpirIeHHs i€l CaHKLii 3yMOBICHE THM, IO Y CBOIH AiATLHOCTI Je-
MyTaT Hece BiAMOBiTaNbHICTH HacaMIiepen mepel BudbopisiMu. Bin 30008’ s13aHu# MiATpUMY-
BaTH TOCTIWHUI 3B’A30K 31 CBOIMH BHOOPIIMH, CUCTEMaTH4YHO, HE pijlle sIK OAWH pa3 Ha
MicCs1b, BECTH OCOOMCTHI MPHUIIOM TPOMaJISH. 3BiTyBaTH (HE pifile SK OJUH pa3 Ha PiK) Mpo
CBOIO POOOTY Mepe]] TEPUTOPialIbHOW TPOMaIor Ha 300pax BUOOPIIIB 3a MicleM iXHBOT TPY-
JI0BOT AisIbHOCTI 4n npokuBaHHsl. IlincTaBamu A5 BigKIUKaHHS BUOOPLSAMU 00paHOTO HUMU
JienyTara MpeiCcTaBHUIIBKOTO OpraHy MiCLIEBOTO CaMOBPSALYBaHHS MOXYTb OyTH: TOPYLIEHHS
JIEMyTaToOM MiclieBOl paau mojioxkeHb KOHCTUTYWIT i 3aKkoHIB YKpaiHU; MPOMyCK ey TaToM
MiclIeBOT pagu TPOTATOM POKY OiJibllle TMOJIOBUHHM IUICHAPHUX 3aciiaHb abo 3acigaHb
MOCTiHOT KOMicii; He BUKOHaHHS JIeIyTaTOM 0e3 OB XHUX MPUYUH PillleHb Ta J0py4YeHb pa-
JIv Ta i1 OpraHiB; HEBiAMOBIAHICTh MPAKTUYHOT AisNIHOCTI JeMyTara OCHOBHUM MPHUHIIMIIAM i
MOJIOKEHHAM Horo nepeaBrMOOpHOT MPOorpaMu; BUKOPUCTAHHS AEMyTaTChKOro MaHIaTa B 0CO-
O0ucTux abo KOPUCIMBUX LiNIAX; CUCTEMAaTHYHE MOPYILIEHHS ACMyTaToM MicLeBOi paau Aemy-
TaTChbKOi eTUKU. BHOOPIIi MaloTh MpaBo MOPYIIYBaTH IMUTAHHS PO BiAKIUKAHHS eIy Tara Ta-
KOX 3a iHIIWX MiJICTaB, sIKi BOHW BBAKATUMYTh iCTOTHUMH.

5. Jlocmpokose npunuxenHs NO8HOBAdCeHbL Oenymama 3a PIlIeHHSIM MPeACTaBHULIEKOTO
opraty. L{s caHKIIis MOXe 3aCTOCOBYBATHCS y 3B’3Ky 3 HAOpaHHSIM YMHHOCTi O0OBHHYBabHO-
r0 BUPOKY Cyady, 3a SIKHUM JlelyTaTa 3aCy/[IKeHO JI0 MOKapaHHs, He MOB’A3aHOro 3 mo30aBJieH-
HsaM Bodli (1. 1 4. 2 c1. 5 3akoHy Ykpainu «[Ipo craryc gemyTtariB micueBux pap »). Cria 3a-
YBKUTH, IO MO30aBJICHHS eIy TaTa TOBHOBAKEHD 3a PilllEHHSM MPEJICTABHUIBKOTO OpTraHy
MICIIEBOTO CaMOBpPSIyBaHHs HE O3HAYaE, IO TaKe PillleHHs MPUHMAETHCS TIJIBKH TOMY, IO Y
3B’5I3Ky 3 CY/IOBM BUPOKOM BiH M030aBJISIETHCSA MOXKIIMBOCTI BAKOHYBaTH CBOi 000B’s13KH. Oc-
HOBHE B [IbOMY BHIAJKY T€, 1110, BUMHUBIIHN 3JIOYUH, JCMYTAT BTPAYA€ 7paso MPOJOBKYBATH
BUKOHYBATH JEMyTaTChKi MOBHOBaXKEHHS. BiH mopyirye oqHOUacHO i KpUMiHAIBHUN 3aKOH, i
HOpPMY MYHILMIMANBHOTO IpaBa, sfKa 3000B’s3ye AemyTara B CBOii HisIBHOCTI KepyBaTHCA
KOHCTI/ITYI_IICI-O YKpaiHn Ta YMHHAM 3aKOHOZABCTBOM. TOMy JermyTar y Takux BHIaIKax Hece
MOABIMHY BiAMOBimANBHICTE: 1 sAK AemyTar (mo30aBieHHS MaHAaTa), i AK (i3uuHa ocoda
(kpumiHanbHe nokapanus) 19,

6. Jucyunninapui canxyii. Bumaetbcs OUINBHOIO Taka cUCTeMa 3ac00iB TUCIMITTIHAPHO-
ro BIUIMBY: MOMEPEHKEHHS MPo M030aBIeHHs CI0Ba, M030aBJIEHHS CJI0Ba Ha Yac 0OrOBOPEHHs
MOTOYHOT'O MUTAHHsI, 030aBJIeHHs MPpaBa yyacTi B 3aCiJaHHAX Ha NEeBHUH TepMiH, yTpUMaHHS
3 MICSIYHOI JIeMyTaTChKol 3apO0iTHOI TIaTH MEBHOI CyMH, NOTaHa, MOPYIICHHS MUTaHHS MO
BiIKJIMKaHHs. 3a3HAYAMO, IO ONepeHKEHHS PO 1M030aBIEHHS CJIOBA Ta 1M030aBICHHS CIIOBa
— IIe JIBi CaHKIil, AKi TiJIbKK MOCIiOBHO MOXYTh 3aCTOCOBYBAaTHCS 10 JemnyTtara. Hacrpasmi
e JBa 3aco0M, TIOB’si3aHi 3i 3MICTOM JIeMyTarChbKUX BHUCTYIIIB: SKIIO B HUX MICTATHCS HEKO-
PEKTHI BUCIOBIIOBaHHsI, 00pa3u AEMyTaTiB, 3aKJIUKW A0 HACUJIbHULIBKUX i, BIIXUJICHHS BiJl
TeMHU 00rOBOpEeHHA TOILO. PilieHHs mpo no30aBieHHs npaBa OpaTu yyacTb y 3aciiaHHSIX MO-
JKe TIPUMaTUCs, HATIPUKIIAA, Ha TIepiod 0 YeproBoro 3acimanus pamu. Tak, srimHo 3 m. 15.1
cT. 15 Permamenty KuiBcbkoi michkol pamu XXIII cknukanHs, Ha 3aciganHsx KuiBpamu npo-
MOBEI[b He TOBUHEH BXXMBATH 00pa3/INBi BUCIOBIIOBAHHS Ta HEMPUCTOWHOCTI 1 JIAMKH, 3aKITH-
KaTy JI0 He3aKOHHUX i HACHJIbHHIIBKUX Jild. ['05oBa 3acigaHHd Mae MpaBo MOMEPEAUTH MpPO-
MOBIISI PO HEMPUITY CTUMICTh TAKMX BUCIIOBIIIOBaHb i 3aKJIUKiB 200 MPUIIMHUTH HOTO BUCTYII,
a B pasi MOBTOPHOTO MOPYIIEHHs — MO36aBUTH HOTO MpaBa BUCTYITy Ha oMY 3acinanHi 20,
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Taka caHkLid, IK YTPUMaHHA NMEBHOI CYMHU 3 JIE€MYTaTChKOTo 3apo0iTKy, 3BaXkatouu Ha il
HEBJIACTHUBICTh HAIIUM TPAIUIIISIM, € OiJBIIT TPUPOIHOIO Ta €PEKTUBHOIO MO0 0Ci0, sIKi mpa-
IIOIOTh B OpraHax MiCIIeBOTO CaMOBPsyBaHHS Ha MOCTiliHi{l ocHOBi. MeHIIl onepaTuBHUM,
ajie HabaraTo yHiBepCaNbHIIIUM i JIi€BIIIMM 3acO000M € AoraHa abo MOpyUIeHHS TUTAHHS PO
BiJIKJIMKaHHs JlenmyTara. Ha mepmuii morisi, AoraHa MOCTYMAEThCs 3a JII€BICTIO iHIIMM
CaHKLiAM, OCKIJIbKM Ma€ 31e0ibIIOoro NCUX0oNOTriuHuil BUMIp, OHAK, SIKLIO B3ATH 10 yBard,
10 BAABaTUCA O Takoro 3aco0y MokapaHHs Mae paja Ha cecii, i Ty 00cTaBHHY, 1110 TOBTOP-
HE MOPYIICHHs AEMyTaToM ITiciisl BUHECEHHs TOTAaHW MOKe OyTH IiZCTaBOO IS iHiI[iFOBaH-
HS TUTAaHHS TPO HOTo BiAKJIWKAHHA, el BUA CaHKIii MOXXHA OI[IHUTH SK JOCTATHBO JKOPCT-
Kuii i epexruBnmii 3aci6 2!. Tax, 3rigHo 3 1. 4.3 ct. 4 Permamenty KuiBchbkoi Michkoi pagu
XXIII cknukaHHs, B pa3i HEBUKOHAHHSI JIeMyTaToOM CBOiX 000B’s3kiB y KuiBpani ta ii opra-
HaX, CHCTEMATHYHOTO MOPYIIEHHs HUM BCTAHOBJIEHOIO MOPA/IKY TXHBOT p060T1/1 pana, 3a no-
nepeJHiMU BUCHOBKaMHU TMOCTiHHOT koMicii (MaHIaTHOI, 3 MUTaHb 3aKOHHOCTI, MPaBONOPAI-
Ky, TIpaB rpoMajisii Ta 60poTEOH 3i 3J'[0‘II/IHHICTIO) MO)K€ YXBaJMTH PillleHHS i PO YacTKOBE
YH I[iIJIKOBHUTE 1T030aBJICHHS HOT0 Ha TIEBHUIT epiol AEMyTaTCHKUX KOMITEHCALiHHIX BHUILIAT;
MOBiZOMIIEHHsT BHOOpIiB MpO HEHANle)KHE CTaBJIeHHS [eIyTara J0 BHKOHAHHS CBOIX
000B’513KiB, 200 MpU3HAYEHHS FOJIOCYBaHHS 1010 peKOMEH Al paau BUOOPISIM BiIKIIMKATH
CBOIrO Jemyrara 22,

7. Martinosi canxyii. BinnosinHo no c1. 77 3akoHy «IIpo MicueBe caMoBpsiayBaHHs B YK-
paiHi», 30WTKH, 3amofisHi OPUANYHMM i (i3UYHUM ocobaM yHACTiIOK HermpaBOMipHUX
pitens, Aiit abo Oe3MifAIBHOCTI OpraHiB MiCIIEBOTO CaMOBPSIyBaHHs, BiJIIKOJOBYIOThCS 3a
pPaxyHOK KOIITIB MiCIIEBOrO OIOMXKETy, a 30WTKH, IO HACTajl¥ BHACIIJOK HEMpaBOMipHUX
pilieHs, giii abo Oe3AisNTBHOCTI MOCaAOBUX 0CI0 MICIIEBOr0 CaMOBpsIIyBaHHS — 3a PaxXyHOK
iXHIX BIACHUX KOLITIB y MOPSAKY, BCTAHOBIEHOMY 3aKOHOM.

8. IIpoyecyanvni canxyii. BoHn nependaveHi B periaMeHTax pisHUX MiCLEBHUX pal y pasi
MOpYLIEHHs] OpPraHaMK YK MOCAIOBLSAMH Pajiv NPoLeCyaIbHuX HOpM 23, Tak, BiAMOBigHO 10
m. 25.2 c1. 25 Pernamenty KwuiBchkoi mickkoi paan XXIII cknvkanHs, pimenHs KuiBpagu
(xpiM TpoLiefy pHUX) IPUHMAIOTHCS JIUIIE 3 MUTaHb, YHECEHHX JI0 MOPSIKY IEHHOTO 3acilaH-
HS pajiv, 32 BUHSATKOM BUIAJIKiB, yCTaHOBJIEHUX PernmamenTom. Y pasi mopyuieHHs 1i€i BUMo-
I'U MpUIHATE PilleHHs € HeAiCHUM. AHaNoriyHa caHkUis MicTuThed H y m. 25.17 c1. 25 Per-
JaMeHTy. 30KpeMa, B 1IbOMY IyHKTi 3aKpilUIIOETHCS MOPAAOK MPOBENEHHsSI TAEMHOTO TOJI0CY-
BaHHS NpU 0OpaHHi Ta MOTOPKEHHI 3 Pafor0 KaHAUIATYP Ha MEBHi mocany i mependadaeThbes,
10 B pa3i MOpyIIEHHS MPOIEIy Py TOJIOCYBaHHS cecis MOKe YXBAJUTH PillICHHS PO BU3HAH-
Hs BUOODIB HexificHuMY 24

9. Obmedicenns (no3dagnenns) abo npu3yNUHEHHs CNeyianbHo20 abo 3a2anbHO20 CIAMYCY
@izuunoi ocobu — unena mepumopianvroi epomadu. Taki caHKUiT MOXYTbh 3aCTOCOBYBATHUCS Yy
3B’A3KY 3 MIEBHUMH MPOTUIPABHUMHU AisiMU TpoMaasH. Tak, 3rigHo 3 4. 3 cT. 7 3akony «IIpo
BCEYKPaiHCHKHH Ta MiCIIeBi pedepeHIyMn», y pedepeHnyMax He 6epyTh y4acTi ocodu, sKi yT-
PUMYIOTBCS B MicCIIsIX TI030aBeHHs Boji. Ll caHKIlis € TAMYaCOBUM OOMEKEHHSIM JIEPIKABOIO
JEsIKIX TPaBOMOYHOCTEH rpoMansH Yipainu. OOMekeHHs IpaB i cBOOOI TPOMaIsH 32 EBHUX
00CTaBWH 3aCTOCOBY€ETHCS HE TUILKU JIJIs BIUTUBY Ha MPABOMOPYIIHUKIB, a i JUIsl oTepeKeH-
Hs mpaBonopyeHs. Hanpukian, 3rigHo 3i c1. 64 Koneruryuii Ykpainu, B yMOBaX BOEHHOTO
ab0 HaJ3BUYAHOTO CTaHy MOXYTb OyTH BCTAHOBIIEHI OKpeMi 0OMeXxeHH:I IpaB i cBoOOS i3 3a-
3HAUEHHsIM CTPOKY Hii IuX oOMeKeHb. AHAJOTiYHy HOpMY BBOOUThH 3akoH «[Ipo micuese ca-
MOBpsyBaHHS B YKpaiHi», cT. 21 skoro nependayae MOKIMBICTh OOMEXEHHs MpaB MicCIeBO-
r0 CaMOBPsIIyBaHHs B yMOBaX HaJ3BUYAHOTO UM BOEHHOTO CTaHY.

lono «caHkuiit» y MexaHi3Mi BiOBiAaTbHOCTI TEPUTOPiaTbHUX IPOMAJ, TO HECIIPHUST-
JMBi HacHiAKK 11 6€3MOpagHOCTi, MACUBHOCTI, yTPUMAHCTBA SIKPa3 i MPOSBIISIIOTHCS Y BUDIISAI
HU3BKOTO PiBHS colianbHUX Onar (Ha piBHI rapaHTOBAHOIO JEP)KaBOK MiHIMabHOTO PiBHS
COLIAJILHUX TOCTYT Ha Iy HACEeNeHHs B MeXax yciel Teputopii Ykpainu), KiaiuBoro abo
JIMCKOM(OPTHOTO CepeIOBUINA, BHCOKOTO PiBHS KpUMiHasi3allii B rpomai Tomo. B oMy Me-
XaHi3Mi HeMae HiYoro HOBOro. [IpakTHYHO Taky caMy BilNOBiIaNbHICTh HECe i MignpUeEMelb.
Amxe Oi3Hec BeIyTh ITiJ] CBOIO BiAMOBiAANLHICTh — BiJIMOBiIaNbHICTh BIACHHUKA, iHAMBI Ty alb-
HOro ab0 KOJEKTUBHOTO. SIKIIO «CnpaBu HE HIyThb», BIACHUK MOXKE cTaTH OaHKpyToM. | mist
HBOTO L€ HalicyBOpillla «CaHKList».

Yaconuc Kuiscbkoro yHiBepcuTeTy npasa - 2002/4 39






bamaHoe O.B. CaHkuii B MyHiunnansHomMy npasi YkpaiHu: npobnemu ...

2 Beecsimus dexnapayisn MicrieBoro caMoBpsigyBanHs // Micuese Ta perioHabHe caMOBPSILYBaHHS Y-
painn. — K., 1994. — Bumn. 1-2(6-7). — C. 65-69.

3 E€sponeiicora xapmis MicueBoro camoBpsiayBauus // Micuese Ta perioHanbHe caMoBpsiLyBaHHS VK-
paiuu. — K., 1994. — Bun. 1-2(6-7). — C. 70-77.

4 Cuguyuii B.A. AxtyanbHble Ipo6/ieMbl KOHCTUTYIMOHHO-IIPABOBON OTBETCTBEHHOCTH: 0030p Hay4HOI
koHQpepenuun // locynapcto u mpaBo. — 2002. — Ne 2. — C. 114.

5 Bpamycw C.H. IOpuaudeckas OTBETCTBEHHOCTh M 3aKOHHOCTE (Odepk Teopui). — M., 2001. — C. 123.

6 Cusuyxuii B.A. AKTyaJibHbIe TPOOJIEMBbI KOHCTUTY LUOHHO-IIPABOBOM OTBETCTBEHHOCTHU: 0030p HAy4YHOH
koH(pepenuuu... — C. 116.

7 3pancescrasn T,J]. OTBETCTBEHHOCT IO COBETCKOMY TOCYIAapCTBEHHOMY npaBy. — Boponesk, 1980. —
C. 84; Konocoea H.M. KOHCTUTYLIUOHHAS OTBETCTBEHHOCTh — CAMOCTOSITENIbHBIN BUJI FOPUINYECKOI OTBETCT-
BeHHOCTH // [ocynapctBo u mpaBo. — 1997. — Ne2. — C. 90.

8 Camowenxo H.C., @apyruwun M.X. OTBETCTBEHHOCTb MO COBETCKOMY 3aKOHOIATENBCTBY. — M., 1971.
—C. 212-213.

9 Asaxvsn C.A. CaHKLM B COBETCKOM rocyapcTBEHHOM mpase // COBETCKOE rocylapcTBO H IIPaBo. —
1973. — Nell. - C. 35.

10 17 Junosnuna M.J]. CTanuu 1OpHIMYeCcKOil OTBETCTBEHHOCTH: Yueb. moc. — M., 1998. — C. 86.

W IITon JT. T. Koncruryuponnas otBeTcTBeHHOCTS // TocymapetBo u mpaso. — 1995, — Ne7. — C. 41.

12 Jlyk aneys JI.M. THCTHTYT aaMiHICTpaTHBHOI BimoBizambHOCTI: mpobiemn possuTKy. — K., 2001. —
C. 13.

13 Konocosa H.M. KOHCTHTYLHOHHAS OTBETCTBEHHOCTb — CAMOCTOSTEBHBII BHJI FOPHAMYECKOH OTBET-
ctBeHHOCTH // TocynapcTBo u mpaBo. — 1997. — Ne2. — C. 90-91; Kymagun O.E. TlpeameT KOHCTUTYLIHOHHO-
ro npaea. — M., 2001. — C. 403; Hanusaiixo JI.P. KOHCTUTYLifHO-TTpaBOBA BiMOBINANBHICTh: MUTAHHS TEOPIil
Ta mpakTHK: ABTOped. muc... k.10.H. — K., 2000. — C.11.

14 JIyuun B.O. TeopeTnyeckre MpoOIeMbl peann3alii KOHCTUTY IMOHHBIX HOpM: ABToped. Iuc... 1.10.H.
-M,, 1993. - C. 73.

15 ggaxvsin C.A. TocynapcTBeHHO-TIpaBoBasi OTBETCTBEHHOCTh // COBETCKOE TOCYAAPCTBO W IPaBO. —
1975. — Ne10. - C. 21.

16 Kymagpun O.E. Tpenmer KOHCTUTYMOHHOTO npaBa. — M., 2001. — C. 414.

17 Asaxvsin C.A. Cankiyy B COBETCKOM TOCYAaPCTBEHHOM MpaBe... — C. 35; besyanos A.A. CoBetckuii e-
myTar: ['ocynapcTBeHHo-TipaBoBoii craryc. — M., 1971. — C. 201; bobposa H.A., 3pascesckaa T/l OtBercT-
BEeHHOCTb B CUCTEME IapaHTHH KOHCTHTYLMOHHBIX HOPM (IOCYIapCTBEHHO-TIPABOBBIE aCMEKThl). — BopoHex,
1985. - C. 57; I'ywenxo I1I1., [Totnun B. B. MyuutunansHoe npaso. — CI16., 2000. — C. 93-98; Hz6upamens-
HOe npaeo W u3bupareNbHbIi nporecc B Poccuiickoit ®enepannu: YueoH. / Ots. pea. A.B. MBandenko. — M.,
1999. — C. 576-605; Komaposa B.B. ®opMbl HemocpeCTBEHHOI geMokparun B Poccun: Yue6H. moc. — M.,
1998. — C. 251-263; Kymagun O.E. [IpeaMeT KOHCTUTYIIMOHHOTO mipaBa. — M., 2001. — C. 412.

18 4eaxvsn C.A. CaHKIMH B COBETCKOM rOCYIapCTBEHHOM mipage... — C. 35.

19 3paxcescras T,J]. OTBETCTBEHHOCTB 1O COBETCKOMY TOCYAApCTBEHHOMY Tpasy... — C. 106; Kymagpun
O.E. Tlpeamet KOHCTUTYLIMOHHOTO mnpaBa... — C. 412.

20 pPeznamenm KuiBchkoi MichKOT pamu XXIII cknukanns // KuiBcbka mickka paga XXIII cknukanHs:
Pimrenns 11-1 cecii. U.2. — K., 1998. — C. 58.

21 Kpacnog M.A. OTBETCTBEHHOCTS B CHCTEME HAPOAHOTO MPEICTABHTENLCTBA: ABTOPE(. THC. .. [1.10.H. —
M., 1993. - C. 29.

22 peznamenm KuiBcbkoi MichKoi pazu XXIII cknukanss... — C. 48.

23 Menawenxo B.®. KoncTuTyLiliHO-IpaBoBa BiAnoBinansHicTs // Konctutywiiine npaBo Ykpainu / 3a
pen. B.®. IMoropinka. — K., 2000. — C. 22.

24 Peonamenm KuiBebKoi MichbKoi panu XXIII cknukanns... — C. 65,67.

25 Buiopun H.B. TeppuTopHaNbHbIi KOIIEKTHB KAK CyOBEKT MECTHOIO CaMOypaB/IeHHs (TOCyIapCTBEH-
HO-TIPAaBOBBIE acTeKThl): ABTOped. Auc.... K.10.H. — EkarepunOypr, 1991. — C. 4, 10.

26 Tam camo. — C. 3, 9.

27 Yepracos A.F. CpaBHUTENBHOE MECTHOE YIIPABICHHE: TeOpUs U mpakTuka. — M., 1998. — C. 124.

28 Kpacnoe M.A. Beenenne B MyHHIMNANBHOE TpaBo. — M., 1993 — C. 14-15; Mynuyunansioe npaso:
VYueon. / [Mox pen. A.M. Hukutuna. — M., 2000. — C. 29-30; Cusuyxuit B.A. AktyanbHbie TPOOIEMbI KOHCTH-
TYLIMOHHO-TIPABOBO OTBETCTBEHHOCTH: 0030p Hay4dHOH KoH(pepenuuu // ['ocymapctBo u mpaso. — 2002. —
Ne 2. - C. 120.

Yaconuc Kuiscbkoro yHiBepcuteTy npasa - 2002/4 41



KoHcTuTyuinHe npaBo Ta KOHCTUTYLiIMHUI nNpouec B YKpaiHi

29 Cusuyxuii B.A. AKTyanbHble TPOOIEeMbl KOHCTUTYIMOHHO-TIPABOBOH OTBETCTBEHHOCTH: 0030p Hayd-
Holi koH(pepenuun // [ocynapcto 1 mpaso. — 2002. — Ne2. — C. 120.
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PE3IOME

B crarhe KOMIIEKCHO aHAIM3HMPYIOTCSI CAHKIWH 3a HApyIIeHHe MYHHIHUNAIFHO-MPABOBOTO 3aKOHOIA-
TEeNIbCTBA, JAHO UX OIpejeNieHne, OCYLIeCTBIeHa Kiaccuukanus. ABTOp pacCMaTpUBaeT «KIACCHYECKUE»
CaHKLHHK B 00JIaCTH MYHHMLHUTAIBHOIO MpaBa (I0CPOYHOE MPEeKpallieHne TTOTHOMOYHI OpraHoB U IOJDKHOCT-
HBIX JIUI] MECTHOTO CaMOYTPaBJI€HHs, OTMEHA aKTOB 3THX CYOBEKTOB M T.I.), BHOCUT KOHKPETHBIE MPeI0NKe-
HUS 10 YCOBEPIIEHCTBOBAHUIO MEXaHN3Ma OTBETCTBEHHOCTH CyOBEKTOB MyHHIMIAILHO—TIPABOBEIX OTHOIIIE-
HHUH, B YaCTHOCTH BBEJICHHE HMHCTUTYTa «OaHKPOTCTBA MECTHOTO CAMOYMPABJIEHHS», KOHCTHTYI[IOHHOTO
mrpada. OOOCHOBBIBAETCS HEOOXOAUMOCTD MPUHATHS CIIENUATBHBIX 3aKOHOAATENBHBIX aKTOB, PErIAMEHTH-
PYIOIMX OTBETCTBEHHOCTb B CHCTEME MECTHOTO CaMOYTIPABICHUSL.

L.B. IMUTPYK

Ipuna Bacuniena /[mumpyk, acucmenm Kuiscoxo-
20 yHigepcumemy npaea (Pisnencvka @inis)

MICIIEBE CAMOBPSI/IYBAHHS: CHOCIE CAMOOPTAHI3ZAII HACEJEHHA
YU ®OPMA JEIEHTPAJIIBAIIL ITYBJITYHOI BJAIN?

MicIieBe caMOBpsIIyBaHHS — lie iCTOPHYHO 3yMOBJIEHE sABHIIE. F0ro 3apoiku BUHUKIIH B
(deomanbHOMY CycmiNibcTBi. EKOHOMiYHI W TONITHYHI YWHHUKK 3YMOBHJIM 3POCTaHHS
CYCITiJIbHOT Barv MiChbKOTO HaceJieHHS, 10 BigoOpasuiocs B XapTisx MarneOyp3bpKoro npasa.
VY minomy X Mickke caMOBpsITyBaHHS 3a (eoqanbHNUX YaciB Majo CyTO €KOHOMiUHYy OCHOBY, a
iMITyJIbcOM y CTaHOBJICHHI HOro cyyacHuUX (opM CTaslu MoAii, MOB’s3aHi 3 (paHIly3bKOIO pe-
Bomouiero X VIII ct., konu B 6ararbox €Bporneiicbkux KpaiHax Oyio JiikBinoBaHe abo miaipBa-
He miarpyHTs abconrotusmy. Toxi xx mocrana mpodiiema JeneHTpanizamii Biaau. [nes x 1 pe-
ajizarii B Takuii crociO BUHUKJIA JEIO Mi3Hille, X04 BOHA OPraHiyHO BHITIMBAJIA 3 MPHUHLIUITY
HapOJIHOTO CyBEpeHiTeTy W Oyna BHUCIIOBJIEHA e HanepenoaHi pesomouii. Cam TepmiH
«MiCIieBe CaMOBpSITyBaHHs» ymepie 3’sBUBCA B HiMeubKil mpaBosii Haymi XIX cr. Moro
cthopmymoBa P. ['HeiicT, BU3HaHUIT i1€070T MiCIIEBOrO CaMOBPSI Ly BAHHSI.

OO0’ €KTUBHO 14 3’ICyBaHHS CyTHICHUX XapaKTEPUCTHK LOTO BJIAJHOTO IHCTUTYTY KJItO-
YOBUM € ioro Bu3zHaueHHs. OdiliiiHi TIyMayeHHs MiCLIEBOTO CaMOBPsILyBaHHS MICTATHCS K
y HaIllOHaJIbHOMY 3aKOHOIABCTBI, TaK i B MiXKHAPOJHO-NIPAaBOBHX akTaxX. Hampukman, y cT. 3
€Bporelicbkoi XapTii MiclleBOro caMoBpsiAyBaHHS, Ky patudikysana BepxoBHa Pama Vk-
painu, 3adikcoBaHo: «MiciieBe caMOBpPSlyBaHHS O3HAYa€ MPABO i CIPOMOXKHICTh MiCIIEBUX
BJIACTEH y MeKaxX 3aKoHy 3/iHCHIOBATH PEryiiOBaHHs i yIpaBliHHS iCTOTHOIO YacTKOIO Jiep-
JKaBHUX CIIpaB, SIKi HalleXXaTh A0 1XHbOI KOMIETEHLii, B iHTepecax MiCLIEBOro HaceleHHs.
B ykpaiHCbkOMYy 3aKOHONABCTBI CYTHICTh LIbOTO MOHATTS BinoOpaxkeHa mepeaycim y 4. |
cT. 140 Koncturyuii Ykpainu: «MiciieBe caMOBPSIyBaHHS € MPaBOM TEPHUTOPiaNbHOT IpoMa-
JIA — KUTENTiB cejla Yn JOOPOBiNBHOTO 00’ €IHAHHS Y CUTLChKY TPOMaJy JKUTEIIB KiJIbKOX Cill,
CeJIMINA Ta MiCTa — CAaMOCTIHHO BUPILIyBaTH MATAHHS MiCLIEBOTO 3HAYEHHS B Mexax KoHcTu-
Tyuii Ykpainuy» 1. Le sk came nonoxeHHs BiaTBoproe i 4. 1 ¢t. 2 3akony Vipainu «I1po micie-
BE CaMOBpsyBaHHS B YKpaiHi» 3 JOAATKOM MpO Te, «UI0 TePUTOpialbHA rpomMaga MOXKe
BUPILIyBaTH MHUTAaHHS MiCLEBOrO 3HAYEHHS HE TUTBKH CAMOCTIHHO, iX MOXYTh BHpIllyBaTu
BiINOBiJabHI OpraHu Ta MocagoBi 0co6U MICLEBOro caMOBpsAmyBaHs» 2. OTie, PO3LIMPIO-
€ThCS KOJI0 3ac00iB (OopM), BTIJICHHS SIK MTpaBa, TapaHTOBAHOTO JeP)KaBOO, Ta PeabHOI 31aT-
HOCTi TepUTOPiaNIbHOT TPOMa/IM JiSITH BiAMOBIAHUM YUHOM.

© L.B.Imutpyk, 2002
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LAmumpyk 1.B. MicueBe camoBpsgyBaHHA — crnocib camoopraHrisavii HaceneHHs ...

Ipote micuese caMoBpsiyBaHHs — Habarato cKkyiajHile i GaraTOMaHiTHile COLialbHO-
MOJNITHYHE SIBUIIE, HK MOKE BHAATHCS 3a (OpMaILHOTO aHanizy HopM KoHcTutyuii Ta 3a-
KOHIB YKpaiHH, 0 JeKIapyoTh MPUHIUIH HOTO (yHKI[IOHYBaHHS.

Came ToMy JIOBKOJIA IIbOTO iHCTUTYTY TPaAMLiiHO BUHUKAIN i TPUBAIOTh AUCKYCil, B X0OAi
SIKUX BUSBJIAIOTHCS Pi3Hi CIIPOOM MOSCHUTH HOTO MPUPOLY Ta CYyTHICTh. 30KpeMa it HuHi TpH-
Ba€ JIUCKYCid MIONO MPHUPOAM MICLUEBOrO CaMOBPSIYBaHHS: YM BOHO € (hOPMOIO JeleHT-
pauizanii myOsiuHOi (epkaBHOT) Biaau, MEBHOI «CaMOCTIMHOCTI MICIEBUX OpraHiB», Y €
(dopmoro camoopraniszaiii HaceneHHs? [HIIMMU CIOBaMH, MiCIIeBe CaMOBPSIyBaHHS — 1€ TIeB-
Ha oprasizailiifHa if yHKIiOHaJIbHA CAMOCTIHHICTh OpPraHiB Iep:KaBHOT BIaIU UM 1€ CAMOBPSI-
JTlyBaHHS JIFOJIeH, SIKi MEIIKalOTh Ha MeBHil Teputopii. 3MicT nonoxeHb Koncturymii Ykpainu
3 ILOTO MPUBOAY IPYHTYEThCA Ha iZiel caMOBpsIyBaHHS caMe HacelieHHs, TOOTO Ha Teopil mpu-
POIHOTO MpaBa rPOMAIsH. 3aCTOCyBaHH$l B YKpaiHi Takoi Teopii sk 0a30B0i MOSCHIOETHCS Ha-
camrepe NparHeHHM BiIiTH BiJl 3acaj TaK 3BAHOrO PAJsHCHKOTO OyNIBHULTBA, SKE MOXKHA
JIWIIe YMOBHO TOPiBHIOBATH 3 PEabHUM MiCIIEBHM CaMOBPSIIYBaHHSIM.

He posrnsnmatoun Bcix acmekTiB 1€l OararorpaHHoi MpoOjieMHu, 3ayBaKMMO, IO
BUXiJIHOIO METOJIOJIOTIYHOK OCHOBOK XapaKTePUCTHKH MiCIIEBOTO CaMOBpPSJAyBaHHS Ma€
OyTH BU3HAHHS HOTO SIK IHCTUTYTY IPOMAJICHKOTO JKUTTS, B SIKOMY TTOEHYIOTHCS CAMOBPSIIHI
Ta JAep KaBHULBKI MiJBAJIMHU, IO CHiBICHYIOTh, JOMOBHIOOUYM OAHA oAHy. Came Tak MOXHa
MOSICHUTH cynepequCTb MiX MOJOXXKEHHSIMHU 4. 2 CT. 5 KOHCTI/ITyuii’ mpo Te, 1o «HOCiEM
cyBepeHlTeTy i €IMHUM JDKEpeioM BIIaIy B VKpalHl € HapoIy», KU 3AilicHIOE i «Oe3moce-
penHbo i uepes OpraHu Baju Ta OpraHu MICIIEBOTO CaMOBpsIAyBaHHSI», Ta 4. 1 cT. 140
Koncrurynii, BiamoBimHO m0 AKOi «MiclieBe CaMOBPSIYyBaHHS € IPABOM TEPUTOPiaTbHOI
rpoOMajiy... CaMOCTilfHO BUPIIlyBaTH MUTAHHS MiCUEBOro 3HauYeHHs B Mexkax KoHctutymii i
3aKOHIB YKpaTHu».

OcHoBHUI 3ak0H YKpaiHU pO3MIIAIa€ MICIIEBE CaMOBPsIlyBaHHs 0araTorianoBo, Bijoopa-
JKarouu Pi3HOMAHITHICTB 1[bOTO sBHINA. [lepemayciM BOHO € e(peKTHBHOI (OPMOIO camoop-
ranizauii HaceneHHs. Tum-1o 4. 1 cT. 140 KoHcTuTy1il YkpaiHu mporoyiolrye npaBa rpoMaisH,
00’€THAaHUX y TEPUTOpPiaNbHI TPOMAJN CiJI, CENHI, MICT, «CAMOCTIHHO BUPIIIyBaTH MUATAHHS
MiclieBOro 3HaueHHs B Mexax KoHcTuTywil Ykpainu i 3aKkoHiB», sike He IapyeTbes M Jiepika-
BOIO, a JIMIIE HPUANYHO 3aKPIiTUTIOETHCS HEIO K HEBiJ’€éMHe MpaBo. AJKe € aKkCiOMOIO Te, 110
Oyab-iKa colianbHa CMibHOTA JIofel, 00’ €JHaHUX 3a pi3HUMHU O3HAKaMH (30kpema i 3a Te-
pHUTOpiaTbHO0), B IEMOKpAaTHYHIN MPaBOBIiil JepikaBi Mae MpaBo BUPIIIyBaTH CBOI CIIpaBH 0e3
BTPYYaHHS BUIIUX OPraHiB BIAIH, y TOMY YUCI i NepKaBHUX.

VY Takuit cnoci6 KoHcTUTYLis CTBOPIOE YMOBH IS TIPOSIBY TPOMAJICBKUX 3acajl Ha piBHI
NEPBUHHUX TEPUTOPiabHUX CHiTBHOT. OJHAaK MiclieBe CaMOBPSAyBaHHS — 1€ HE TiJIbKH
iHCTUTYT IPOMaJSTHCHKOTO CYCHIJILCTBA, AKHI 3BOAMTHCS O MpaBa TEPUTOPiaJbHUX T'POMa
BUpilyBaTu MicueBi cripaBu. B OcHOBHOMY 3aKOHi MOCTiI0BHO MPOBEAECHO iA€t0, 110 BOHO €
TaKOX CreU(ivHO0 (GOPMOO BIAAM HAPOy. |, B IPUHIIMIII, 11e He 3anepeuy€eThes OiIbIIiCTIO
JIOCJIi ITHUKIB.

[TpoTe om0 mpupoau BlaaH, sika 6e3MmocepeIHbO 3MiHCHIOETHCS B CHCTEMi MiCIIEBOTO ca-
MOBpS/IyBaHHS, MO3ULI{ BUEHUX Po3XOAiAThCs. Tak, Ha gymky B.M. IllanoBana, Buxonsum 3i
3micty KoHcTuTywii, B Teopii MOXKHa BXXMBATU MOHSTTS MyONiYHOT BJaIu, ENMHUM JXKESPEIOM
sikoi € Hapoa. CKJIaZioBi YacTUHU Ili€Tl BJaau — Jep)KaBHA Biaja i MyHinumansHa Biazaa. [lep-
I1a peanizyeTbcs OpraHaMul JepiKaBHOT BIAIH, a Jpyra OpraHaMu MiCIIEBOTO CaMOBPSITyBaH-
Hs. B.M. IllanoBan BBaXkae, 1o JUIE B TaKil MIOIMKHI PABUIBHO KOMEHTYBATH TOJOKEHHS
4. 2 ct. 5 KoHcTHTY1iT PO Te, 10 «Hapo]| 3MiHCHIOE BIIay. .. Yepe3 OpraHu JAepKaBHOT BIAIH
Ta OpraHy MiCLEBOr0 CaMOBPSAIYBaHHS» i pO3B’SA3aTH CYNEPEUHICTh MiXK KOHCTUTYLiHUMHU
HOpMaMHM «EJMHUM JKEPEJIOM BIIaAM € Hapoay (4. 2 CT. 5) i «micuieBe caMOBpsIyBaHHS € Tpa-
BOM TEPHUTOpiaNbHOT rpoMau...» (4. 1 ct. 140) 3.

Pociiicbkuii yuenuit B.€. UupkiH cTBEpIKYE, O «MiclieBe CAMOBPAAYBaHHS... SIK i Aep-
»KaBHa BJaJia, sBJIsS€ COOOK0 MyONiuHy BIafy, ajie e myOniuHa Bliafa TEPUTOPIaIbHOTO KOJIeK-
THUBY», TOOTO JIFOJEH, sIKi CIIJIBHO MPOXKWBAIOTh Yy MeKaxX TEeBHOI aJMiHICTpaTUBHO-TEPH-
TOpIiabHOT OAMHHMI» 4. AHAJOTIUHI MOMIAAM OOCTOKTh YMMAJIO BITYM3HAHUX ABTODIB, AKi
TaKOX XapaKTEePU3yIOTh MiCLIEBE CAMOBPSIIyBaHHS K OKpeMy (TOpsi[ i3 Aep>KaBHOK BIIAJOI0)
dhopmy myOivHOT BIagU — BJIaay TepUTOpiadbHOI rpoMaan abo MPUCTOCOBaHY MO 11 mOTped
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KoHcTuTyuinHe npaBo Ta KOHCTUTYLiIMHUI nNpouec B YKpaiHi

(hopMy aBTOHOMHOTO 3J1iliCHEHHS BJIJIH, SIKY Jiep)KaBa 3a0X04ye i KOHTPOJIIOE 3TiJTHO i3 3aK0-
HOIaBCTBOM.

BignoBigHo no peainiit nepKkaBHO-TIPABOBOTO JKUTTA Hamol KpaiHW, Ha TOMISAI
M.1. Kopnienka, B KoHCTHTY1IT MTOCTiIOBHO MPOBEACHO i/1€t0, 3TiTHO 3 KO KOPiHHS Miclle-
BOTO CaMOBpsITyBaHHs Tpeba IIyKaTH B Til Blafi, JKepeJoM SKoi € BeCh Hapo[, a He ioro Ja-
cTuHa (TpoMaza), a 00CsT MOBHOBAXEHB — Y 3aKOHi, A€, K BiIOMO, Bi3€PKAIIOEThCS IEpiKaB-
Ha BOJI BCHOTO HAPOLY °.

CkazaHe, 3BU4aiiHO, He 3amepedye iCHYBaHHs BIIAJHU, DKEPENIOM SIKOI € TepUTOpianbHa
rpomana. Ilpore B 1bOMy pasi Biaja TEPHTOpialbHOI IpoMajaM, Ha BiJMiHy BiJ BIaau
00’eTHaHb TPOMAJISTH, TPaHC(HOPMYEThCH, 0 CYTi, B IepKaBHy Biafdy. M BimoOpaxeHHSM 11bO-
ro € 3akpimienHs B Koncturyuii mpasa TeputopianbHOi rpoMaay cCaMOCTiHHO BUPIllyBaTH M-
TaHHA MiCLLCBOFO 3HAUYCHHA JTUIIC B MEXKaX 3aKOHOAABCTBA LIJISIXOM HpMﬁHﬂTTﬂ piLHeHb, SIK1 €
000B’3KOBUMH JJI BUKOHAHHS Ha BiAmoBiaHil Teputopil. B Takuii cnocié BinOyBaeTbcs
CBOEPITHE «GIUTTS» JEPKaBHOI BIAIH Ta BIAAW TEPUTOPIiabHOT TpOMaIy Ha TEBHil TepH-
Topii. BogHodac He MoxxHa 3a0yTH i Tipo Te, o KoHcTuTyis i 3akoHN YKpaiHu BCTaHOBITIO-
I0Th TIPAaBOBi MeXXi aBTOHOMHOCTiI MiCIIEBOTO CaMOBpsIyBaHHsS, Xo4a i He HaJaloTh HOMy
IIJTKOBUTOT HE3aJIEXKHOCTI Bifl yciel cucTeMu ynpasiliHHsA. AGCONIOTHA CAMOCTIHHICTB cymnepe-
yuja O HacaMIiepes] iHTepecaM CaMoro MiCLIeBOr0 caMOBpsiyBaHHS, AKe HeMucIume 0e3 aep-
>KaBHOI MiTPUMKH, O€3 BiIMOBIAHUX TapaHTIl.

3 BUKJIQIEHOTO BUIIE BUITLTUBAE BUCHOBOK, III0 MiCIIEBE CAMOBPSITYBaHHSI € Pi3HOBHIOM HE
JIMIIIE COLIaIbHOTO MPOMAJICHKOTO IHCTUTYTY, a i my0J1iuHol Blaay, i€ B MeKaX TepUTOpialib-
HOT rpoMajii, peaii3y€eThcs Bij i iMeHi opraHaMu MicIleBOro CaMOBpsyBaHHs, 3aCHOBAaHE Ha
HOpMax mnpasa 174 BHKOHY€ HO}:[BII/IHy (l)yHKul}o CTpUsi€ BU3HAYCHHIO iHTepeciB HaceJeHHs
a/IMiHiCTPAaTMBHOI OJMHKLI, peanisauii npasa TepUTOPialbHOI FPOMA/M HA CAMOBDSLYBAHHS,
TOOTO BUPIIICHHS TUTAaHb MiCIIEBOTO XapaKTepy.

AHari3 npupoan MicIeBoi BIaAU Ja€ MiAcTaBy BBaKATH, IO B Hilt OJHOYACHO TTOEJHYIOTh-
¢S TPOMAJICHKI ¥ Tep)KaBHi acTeKTH.

U Konemumyyis Vepainu. — K., 1997. — C.146.

2 3akon Yrpainu «ITpo micieBe camoBpsixyBanHs», 1997 p.

3 Illanosan B.M. Kareropis «opran aepiaBHOI BIaIuy» B KOHCTUTYLiHHii Teopii i npakruui / Ixeonoris
JIepKaBOTBOPEHHS: icTopis i cydacHicTs. — K., 1997. — C. 178.

4 Yyprun B.E. KOHCTHTYLIHOHHOE MpaBo Poccuu i 3apyBexHsiit ombiT. — M., 1998. — C. 421.

5 Kopuienxo M.1. Mywuinunanshe npaso Yxpaiuu. — K., 2000. — C. 78-89.

Ompumano 24.09.2002

Pe3rome

B crarbe paccmarpuBaeTcst BOIPOC O CyIIHOCTH MECTHOTO CaMOYTIPABJICHUS M €r0 B3aNMOCBSI3H C TOCy-
JapCTBEHHOI! BIacThio. B cTaThe Moka3aHo, 4YTO MECTHOE CaMOYIIPaBIEHHE — 3TO HHCTUTYT rPaskAaHCKOro 00-
IIECTBa M OTHOBPEMEHHO MyOINYHOI BIAcTH, KOTOPBIH IeiCTBYeT B paMKaX TepPUTOPUaIbHON rpoMapl, pe-
anu3yercs OT e€ IMEeHN OpraHaMi MECTHOTO CaMOyTIpaBJIeHHs, OCHOBAaH Ha HOpMax IpaBa 1 BBITIOIHSET JBE
OCHOBHbIE (DYHKIMU: COAEHCTBYET OCO3HAHHIO HACEIeHHEM CBOMX MHTEPECOB B paMKaX aJMHHUCTPATUBHON
€IMHUIIBI, YaCThIO KOTOPOil ABNIAETCS MECTHAs TPOMAJIa, PeasIu3yeT e€ paBa Ha peIIeHne MpoojIeM MECTHOTO
3HAYCHHUS.

Takum 06pa3oM, MECTHOE caMOyTpaBlieHne 00beANHAET UHTEPEChl 1 TEPPUTOPHUANILHON OOILUHBI, U TO-
cyaapcTaa.
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NMPOBNEMWU AOMIHICTPATUBHOI PE®OPMU B YKPAIHI.
AOMIHICTPATUBHE NPABO

B.O. KY3HEILIOB

Bimaniu Oneexcanoposeuu Kyzneuoe, cmapuiuii
suknaoau binoyepxiecoxo2o 0epaircagnozo azpapho-
20 yHigepcumemy

HIACTABH AI[MIHICTPATI/IBHOI BIAITOBIJAJIBHOCTI
MPAIIBHUKIB MTOAATKOBOI MLIIIIIT YKPATHU

Sk BimoMmo i3 3arafpHOI Teopii nmpaBa, AMHAMiKa MPaBOBIAHOCHH MOB’s3aHa 3 peaJbHUMHU
JKUTTEBUMH 0OCTaBHHAMH, TOOTO I0puANIHUMHE (akTamu. FOpunndnuii hakT — e KOHKpeTHa
KHUTTEBA 00CTaBHHA, 3 HACTAHHSM SIKOT HOpMa TpaBa IoB’ A3y € BAHUKHEHHS, 3MiHY, IPUITHHEH-
Hsl TIpaBoBifHOCKH !. [3 [bOr0 BU3HAYEHHS BUILTMBAE, IO FOPUIMYHHUI (AKT CKIANAETHCS 3
JIBOX YaCTHMH — MpaBoBoi i ¢akTuyHoi. [IpaBoBa yacTuHa — 1€ MpaBOBa HOPMA, 11O MIiCTUTH
OMUC KOHKPETHUX JKUTTEBUX 00CTaBHH, a (hakTUYHA — BIACHE CaMi KOHKPETHI XUTTeBI 00CTa-
BUHH.

anom}:[Ho J10 LIBOTO B HAY LI a,E[MlHlCTpaTI/IBHOFO npasa pO3p13HﬂI-0TL q)aKTHqu Ta I0pH-
ou4Hi (TIpaBoBi) MiACTaBH a,E[MlHICTpaTI/IBHOI BiAmoBinanbHOCTI. DaKTUYHOIO TMiICTaBOIO
aIMiHICTpaTMBHOI BiAMOBIANBHOCTI € aIMiHICTpaTHBHE MPaBOMOPYIIEHHS (MPOCTYIIOK) 2.
KOpuanyHi x miICcTaBU aIMiHICTPaTUBHOT BiANOBiAABHOCTI MOB’A3YIOTh i3 MOHSTTAM «CKJIaJ
aJIMiHiCTPaTUBHOTO MPaBOMOpPYLIeHHs (MPOCTYNKY)». CKiaa aAMiHICTpaTUBHOTO MPaBOMOpY-
meHHs (TPOCTYIKY) — 1€ CYKyIHICTh BCTAHOBJIEHUX 3aKOHOM 00’€KTUBHUX 1 Cy0’€KTHMBHHUX
03HaK, [0 XapaKTEepHU3yIOTh Hif0 abo Oe3misIbHICTD SK aAMiHICTpaTUBHE IPABOMOPYIICHHS
(mpocTymok) 3.

[Tpoctymnok € ¢akrom peasbHOCTi. CKJIal MPOCTYIIKY, — 1€ JIOTiYHA KOHCTPYKIlisl, TpaBo-
BE MOHATTS MPO HBOTO, IO BiJOOpaXkae CyTTEBI BIACTMBOCTI pealibHUX SIBUIL, TOOTO MMEBHUX
aHTI/ICyCHiﬂle/IX Jiil. 3aKoHOaBelLb HE CTBOPIOE O3HAK MPOCTYIIKIB, a JHUIlIe Bin6y1pae 3 HUX
CYTTEBI, BIIMiHHI i KOHCTPYIO€ CKIaiu MpoCTyrnkiB. Jloriuna KOHCTpyKLis SaKpIHH}OGTLCH
npaBoM i cTae 000B’s3k0BOM0. [leperik SaKleJ'[eHI/IX y Hill 03HaK — H606XII[Ha i gocTarHs
yMOBa Ut KBaJliikanii JisTHHS K agMiHICTPAaTUBHOTO MPOCTYIKY. PeansHe MisHHA TinbKu
TOJIi BBAXKAETHCS MPOCTYTIKOM, KOJIM BOHO MICTHUTh YCi Ha3BaHi 3aKOHOM O3HAKH, a SKII0 HEMae
x04a 6 OJJHOTO 3 HUX, 1I€ O3HAYAE, 0 HEMAE CKIALY B Limomy 4

Po3BUTOK 3aKOHOAABYOT TEXHIKM 3yMOBHUB Clieliani3allilo IpaBOBUX HOPM. 30Kpema, 1100
HE TIOBTOPIOBATH AECATKU Pa3iB 3arajbHi BIACTUBOCTI aIMiHICTpaTHBHUX IMPaBOMOPYIIEHb
(mpocTynKiB), X 3aKpiMmuiIn HOpMamu 3aranbHol yactuHu KnAll, Tomy B aucnosumii Gyab-
SIKOT HOPMH, 1[0 BCTAHOBIIIOE aJIMiHICTpaTHBHY BiIMOBIAAbHICTh, HEMAE MOBHOTO MEPeITiKy
BCiX O3HaK ckyafgy. Jlns 3’sicyBaHHS 3MICTY KOHKPETHOTO CKJIaJy, KpiM aHallizy KOHKPETHOI
CTaTTi HOPMATUBHOTO aKTa, HEOOXiTHO PO3MIAATH 11 3B A3KH 3 HOPMaMH 3arajibHOT YaCTHHU
KnAlIl, 3 iHmMMu yacTKaMi HOPMAaTHBHOT OCHOBH °.

3arajoM y mpaBoBidi Haylli MaHye AyMKa, [0 YHIBEPCAJTbHOKO MiJICTABOIO FOPUIUIHOL
BIZINOBIZANBHOCTI € came CKJaj MpaBoONoOpyIIeHHs 0. AJie JOCHTh 4acTo BUILIAKOTH
Cy0’€KTHMBHI MiZCTaBH IOPUAMYHOI BilIOBinaNLHOCTI (30KpeMa BHHY) 7 i mpaBocy0’ €KTHI mif-

© B.O. Ky3nenos, 2002
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Mpo6bnemu aamiHicTpaTuBHOI pechopmu B YkpaiHi. AOMiHicTpaTUBHe npaBo

cTtaBu (TIPUITYyCKAIOTh BiJIOBIMANBHICTh JIMINE TIEBHUX OCIO, SKi 31aTHI HECTH BiAIMOBI-
JAJBHICTE 3a BYMHEH] HUMM AisHHA) 8. [Ipy 1bOMY CJTijl 3a3HAYMTH, 1O B KiHLEBOMY IiICyM-
Ky BCE 3BOJIUTLCS JI0 €JIEMEHTIB CKJIaay MpaBOMOPYIIeHHs (BiAMOBiAHO, 10 Cy0’€KTUBHOI CTO-
POHH, cy0’€KTa TOIIIO).

HuHi ocHOBHOO MiicTaBOIO aAMiHICTPaTUBHOT BiAMOBIJANBHOCTI (i3UYHKUX 0Ci0, y TOMY
4ucyi MpaliBHUKIB TMOAATKOBOT MiMilii, 32 YMHHUM 3aKOHOIABCTBOM YKpaiHHM BU3HAETHCA
aJMiHicTpaTHBHE MpaBONOpPYLIeHHs (MPOCTYNoK). [TOHATTS anMiHiCTpaTUBHOIO MpPaBOMOpY-
nieHHs (MPOCTYNKy) MicTUThes y ¢T. 9 KmAIl. Ongnave ciif 3BepHYyTH yBary Ha Te, IO B 3a-
KOHI OJTHOYaCHO BUKOPHCTOBYIOTHCSI M OTOTOXKHIOIOTHCS JBa TEPMiHU (TIOHATTS): «aIMiHi-
CTpaTHBHE MPABONOPYIIEHH» 1 «aAMiHICTPAaTUBHUI MPOCTyNOK». Ta, Ha HalTy TyMKY, Li IT0-
HSTTS] HE TOTOXKHi, OCKIJIBKH aJMiHICTpaTUBHE MPaBOMNOPYIIEHHS 03HAa4Ya€e MOPYLICHHS Oyab-
AKOT aIMiHiCTPaTUBHO-TIPABOBOI HOPMH, HE3AJIEXKHO BiJl TOTO, UM nependadeHa 3a 1e BiAnoBi-
JanbHICTh (HaNpuKIaa NopyiieHo Bumord cT. 263 KnAll moao cTpokiB agMiHicTpaTUBHOTO
3aTpUMaHHs). AJIMIHICTpaTUBHUI MPOCTYTIOK CIiJ PO3MIAOATH K BUA aIMiHICTPaTUBHOTO
MPaBOMOPYIICHHS, 3a SIKe BCTAHOBJICHO aJMiHICTpaTHBHY BiINOBiNaibHiICTh. Takuil morisa
OCTaHHIM YacoM MiATpUMye€ Oarato BYeHUX — afMiHicTpaTuBicTiB, B ToMy uncii A.T. Kom3iok
ta B.A. I'ymeniok. BoHn Tak BU3HAUMIM aAMiHICTPAaTHBHHUI TNPOCTYMOK SIK «CYCHiJIBHO
HIKi7IMBa, MPOTUIpaBHA BUHHA (YMHUCHA a00 HeoOepexHa) Aist ui Oe3isUIbHICTD, SKa Mocs-
rae Ha npasa i cBoOOM TpoMajisiH, MpaBa i 3aKOHHI iHTepeCH IOPUIMYHUX 0ci0, BJIACHICTb,
TrPOMAJICEKHH MOPSIOK i PPOMAICEKY Oe3NeKy, BCTAHOBJICHHIT MOPSIIOK IisUTBHOCTI JiepKaB-
HUX OpFaHlB Ta YCTaHOB, i 3a sSKy 3aKOHOM TNepen0adeHo aaMiHiCTpaTWBHY BiIOBi-
aTBHICTBY 9.

MarepianbHe NOHATTS MPaBOMOPYUIEHHS KOHKPETH3YEThCS B 3aKOHOAABCTBiI MPO
aJIMiHiCTpaTUBHi MPaBOMOPYIIEHHS Y (JOPMi KOHKPETHHUX CKJIAAiB MPOCTYTIKY, B IKUX 3aKOHOM
nepeadaueHo HeoOXiaHi i cnenudiuHi 03HAKK TOTO YM iHIIOTO KOHKPETHOTO JisiHHA. AJle Tpe-
0a 3ayBa)KUTH, IO TOHATTS aJAMiHICTPATUBHOTO MPOCTYIIKY XapaKTepu3ye HOro sK 3arajibHe
(pomoBe) MOHATTS, BCTAHOBJIIOE OCOOIMBOCTI BCiX aJIMiHICTPaTUBHUX MPOCTYTIKIB, i, HABMAKH,
CKJIaJl aIMiHIPOCTYTIKY BCTAHOBIIOE CYKYITHICTh 00’€KTUBHHUX Ta Cy0’€KTHMBHUX O3HAK, IO
XapaKTepU3ylOTh MEBHUH KOHKPETHWI BUI MpaBonopyieHHs. [ToHATTS ckiamy aaMiHIpoc-
TYNKY MOB’A3aHE 3 TMOHATTSIM CaMOro aJAMiHiCTPaTUBHOrO MPOCTYIKY, TOMY € KaTeropi€ro
MiATOPAIKOBaHO, MOXiJHOIO Bill OCTaHHBOro. BogHouac, BOHO € PONOBHUM, y3arajllbHEHUM
MOHATTSM MIONO0 OKPEMHUX KOHKPETHHX CKIIAJiB aIMiHICTPAaTHBHUX IMPOCTYIIKIB, i B IEOMY KOH-
TEKCTi iX He MOXKHA OTOTOKHIOBATH.

TepMiH «cKIa] aMiHICTPATUBHOTO MPOCTYIIKY» Ma€ TPH 3MiCTOBi 3HAUEHHS.

1. Cknaz SK yCTaHOBJIEHa HOPMaMH TpaBa CyKyIHICTh O3HAK, 338 HAsBHOCTI SIKUX MPOTH-
MpaBHE JisTHHsI BU3HAETHCS MPOCTYMKOM. Lle Monenb NpocTynKy, CTBOpeHa 3aKOHOJaBCTBOM.

2. Cxnaa mpocTynKy — II€ 3MICT pealbHUX O3HAaK [lisiHHS, TOOTO — SIBUIE peabHOl
nificHOCTI.

3. Ckyag mpoCTYIIKy — IIe JIOTiYHa KOHCTPYKILisl, TIPABOBE MOHATTS MPO MPOCTYTOK. SK i
Oy/Ib-sKe TIOHSATTS, BOHO BiJoOpakae JIMIIE iCTOTHI O3HAKHM PeallbHUX SBHII, TOOTO KOHKpPET-
HUX MPOTUIPABHKUX AisHb 10

JloriuHa KOHCTPYKLis CKIaay MPOCTYINKY 3aKpilUTIOETLCS B MPaBi il cTae MpaBOBOKO Kare-
ropi€ro, 000B’A3KOBOIO i TAKO0, 110 3a0e3MeUy€eThCs IPUMYCOBOIO CHIION AeprkaBu. [lepenik
03HAaK, 3aKpilUIeHHX Yy CKJIaAi TPOCTYIKY, € IOCTaTHhOIO Ta HEOOXiTHOI YMOBOIO IS
kBastigikanii nisHHs. Lle o3Hauae, 110 AiTHHS TiTBKH TOAi BU3HAETHCS aJIMiHICTPATUBHUM MPO-
CTYIIKOM, KOJIK BOHO MICTHTbh yCi O3HaKU HOTo CKJIafy, a AKIo Opakye xoua O oHi€l 3 HUX, 1ie
03Hayae, 10 HeMae CKIIaay MPOCTYNKy B3araii. s kBamidikanii TissHHS K aaMiHiCTpaTUB-
HOTO MPOCTYNKY AOCTaTHbO, SKILIO € BCi O3HAKH, 1110 BXOAATH 10 HOro ckiany (iHIIi o3HaKku Ha
KBaJli(iKalito He BIUIUBAIOTH).

O3HakyM IO HE BiMOOpaXarOThCs B CKIAAI MPOCTYIKY, HApUKIan OOTSDKYIOUH abo
oM’ IKIIyro4H #oro (cT. cT. 34, 35 KnAIl), MaroTh 3HaUeHHS 111 iHAWBIqyaTi3alil CTArHEHHS,
ajie BOHHW HE € iCTOTHUMH JUTS BU3HAYEHHS HASBHOCTI aMiHiCTPaTUBHOTO MPaBOMOPYICHHS.

Opnave, cliJ 3ayBa)XKUTH: KOXHA HOpPMa aJMiHICTpPAaTMBHOTO IMpaBa, siKa pPEryJHE
aJMiHiCTpaTUBHY BiMOBiAaNbHICTh, € CKJIAJOBOIO BCHOIO MAaCHBY MPaBOBUX HOPM, LIO
PEryJIoITh BiAMOBIAANBHICTb, i HE MOXKE AISITH OKpeMO Bia Hboro. TomMy Hemae moTpedu B
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CTATTAX KOJEKCY BCTAHOBIIIOBATH MOBHUI MEpesiK yCix 03HAK aJMiHICTPaTUBHOTO MPaBOIoO-
PYLICHHS, a AJs TOBHOTO 3’sICYBaHHA BCiX O3HAK KOXKHOTO CKIIaIy Majo IpOoaHallizyBaTH
JIIIE TIeBHY CTATTIO, TpeOa pO3MISHYTH ii y B3a€MO3B’SI3KY 3 iHIIMMH CTATTAMH — CKJIaIOBH-
MU YaCTHMHAMHU iHCTUTYTY aaMiHICTpaTHBHOI BilMOBiAANLHOCTI, 110 PETYIOIOTH SK 3arajbHi
TIOJIOKEHHS, TaK 1 BiJMOBiNANBHICTH 332 OKpeMi NMpaBONOpYyIIEHHS. TakuM YHWHOM, CKIaj
aJIMiHICTpaTUBHOTO MPOCTYTIKY € JIOTIYHOI KaTeropieto, HOPMATUBHO 3aKPillIeHO0, Ka (op-
MYJIFOETbCS Ha OCHOBI aHajli3y sIK KOHKPETHHMX CTared KOAEKCy, Tak i1 3arajJbHUX IOJIOXKEHb
aZMiHicTpaTMBHOI BignoBimambHOCTI. KOHKpeTHI ckiamud aaMiHICTpaTMBHUX TMPOCTYIKIB
3akpimieHi nepeBaxkHo B OcobmuBiit uacTini Komekcy mpo aaMiHiCTpaTHBHI MpaBOTIOPYIISH-
Hs Yipainu (Pozzin 11), a Takox y NeskuX iHIIMX 3aKOHOJABYMX aKkTax (Hampukiany MUTHO-
My Kofiekci YKpaiHu).

Skuwo TOBOPHTH KOHerTHIHJe TO @amwmoro (06 €KTUBHOIO) MiJICTABOIO aIMiHiCTpaTHB-
HOI BiZNOBIABHOCTI NPaLliBHIKA TOJATKOBOT MiMiLLii € BUNHEHHS HUM JisIHHS, nepeabaieHo-
ro y crarti OcobnuBoi yactuan KnAIl ta B neskux iHmmx 3akoHax. Cy0’eKTHBHOIO TijacTa-
BOIO € BHWHA, (Gopmu sikoi Bu3HavyeHi y cT. 10 i 11 KnAlIl. IlpaBocy0’exTHi minctaBu
aJIMiHiCTpaTUBHOI BiJMOBigabHOCTI BU3HaueHi y cT. 12-16, ta 20 KnAll. Jlo HuX, 30kpema,
HaJIeXKaTh BiK Cy0’€KTa BiAMOBiNaTbHOCTI, OCYJIHICTb, & TAKOXK 03HAKH CIEIiaJIbHOTO Cy0’€KTa,
30KpeMa BiliChbKOBOCITYKOOBLIB Ta iHIMINX 0Ci0, HAa SKUX MOIMIUPIOETHCA Jisl JUCLHUMIIIHAPHUX
CTaTyTiB, y TOMY YHCJIi MpaliBHUKIB MOJATKOBOT MiiLii.

Tpeba Bkazatw, mo 3aranbHa yactTnHa KnAll BuzHauae aeski 0coOMUBOCTI BiMoOBigaib-
HOCTI TakuX CHeliaibHUX Cy0’€KTIB, K BiliCHKOBOCITYKOOBIIi, & TAKOX CJIy>KOOBI 0coOH Op-
raHiB BHyTpilmHiX cnpaB. Lle crocyeTbcs i mpaliBHUKIB TomaTrkoBoi wmimimii. Tepwmin
«TpaliBHUK MTOIATKOBOI Miillii» 3aCTOCOBYETLCS 3 METOIO YTOUHEHHS CTaTycy 0colu, sika re-
pebyBae Ha ci1yx0i B opraHax NoaaTkoBoi Miniuii i BUKOHY€e 000B’SI3KH, MOB’si3aHi i3 3axuc-
TOM €KOHOMIYHUX iHTepeciB JiepkaBu. [logaTkoBa Mitillisi 3a CBOIM CTaTyCcoM € MPaBOOXOPOH-
HUM OpPTaHOM, CTBOPCHHM BiJIMOBITHO O 3aKOHOJABCTBA YKpaiHW, a caMe 3aKoHy YKpaiHH
«IIpo nepxaBHy NMOAATKOBY CIy>k0y B YKpaiHi». MoxHa OrOIUTHCS 3 TyMKOIO, BUCIIOBJICHOIO
C.B. MarBeeBuM 3 MpHUBOJY TOTO, IO MPalliBHUK MOJATKOBOI Miilii, sk cy0’eKT anmiHicTpa-
THUBHO{ BiJINMOBiIANIBHOCTI, € 0c00010, sIKa Ha/liJieHa nepeadaueHUMHU TPaBOM FOPUINYHO - 3HA-
Yy[IMMHU O3HaKaMH, 110 HEe BXOJSTh JIO CKIIAy MPaBOMOPYLICHHS, ajie BIUIMBAIOTh HA PO3Mip,
BUJ] CTATHEHHS Ta MOPAIOK MPUTATHEHHS 10 BiAnosiganpHocTi ! TakuM YHHOM, OCHOBHOO
XapaKTEepHOK O3HAKOI TMpAaIliBHUKIB MOAATKOBOI Mimilii, sk cremianibHUX Cy0’€KTiB
aZIMiHICTPaTUBHOTO TPABOIOPYIICHHS, € BUKOHAHHS 3aBIaHb, CIPIMOBAHUX Ha 3[ifICHEHHS
KOHTPOJTIO 32 JOZIEPKAHHAM MOIaTKOBOTO 3aKOHOIABCTBA, BAKOHAHHS ONIEPaTUBHO — PO3IIYKO-
BUX, KPUMiHAJIBHO — MPOLECYATFHUX Ta OXOPOHHUX (YHKIIiH.

3a aAMiHICTpaTHBHI MPOCTYNKH, SIKi BOHM CKOINM, BUKOHYIOUM CIyXkO0O0Bi 00OB’SI3KH,
npauiBHHKH no;[aTKOBo'l' MiJtinii, BiAmoBigHO g0 wacTuHM 1 cT. 15 KOJ:[eKcy VYkpainu npo
aJMiHiCTpaTHBHI TpaBOMOPY LICHHS, HECYTh IVCUUIUTIHAPHY BiIIOBiNANBHICTE. SIK BHHATOK,
3 TOPY WEHHS [PaBHJI, HOPM i CTaHI[apTlB 10 CTOCYIOTECS 3a0e3neueHHs 6e3MeKu TOPOKHB-
OTO PyXY, CaHITAPHO-TITiEHIYHNX i CaHITAPHO-TIPOTHENIIEMIYHIX TPABHJII i HOPM, MTPABUI I10-
JIFOBAaHHS, puOaIbCTBA Ta OXOPOHM PUOHMX 3araciB, MUTHUX MPaBHJI, CKOEHHS KOPYMIiitHUX
JisiHb Ta {HIIMX MPaBONOPYLICHb, OB’ SI3aHUX 3 KOPYIILi€0, HEMPABOMipPHOIO BUKOPUCTAHHS
JIEPYKABHOTO MaifHa, HEBXKHUTTS 3aXO[iB 00 OKPEMOl YXBaJU CyIy YU OKPeMOi MMOCTaHOBU
CyIUIi, OO MOJAHHS OpraHy Ai3HAHHS, CITI0ro abo MPOTECTY, MPUTIHCY UM TTOJAHHS ITPOKY-
popa, YXWISHHS BiJl BAKOHAHHS 3aKOHHHX BEUMOT IPOKYpPOpa, MOPYLISHHs 3aKOHOAABCTRA PO
JIepKaBHY TAEMHUINO, 11i 0COOM HECYyTh aJIMiHICTpaTWBHY BilNOBiMaNbHICTh Ha 3arajbHHUX
mijicTaBax, aje 10 HUX He MO)KHA 3aCTOCYBaTH Takuil BUJ] TIOKApaHHs, K BUMPaBHiI podoTH i
aAMiHICTpaTUBHUI aperT.

OpHak y BuMNajkax, nepeiiueHUX y 4vacTuHi nepuwiii ct. 15 Komekcy VYkpaiHu mpo
aJMiHICTpaTUBHI MPaBOMOPYILIEHH, OpTraHH (TI0CaI0Bi 0COOM), IKMM HaJaHO MPaBO HaKIama-
TH aJMIHICTPaTUBHI CTATHEHHs, MOXYThb MepeJaBaTH Marepiajd Tpo MPaBONOPYIIEHHS
BiJINIOBiTHUM OpraHaMm il BUPilIeHHS MUTaHHS MPO MPUTATHEHHS BUHHHUX J0 TUCIMILTIHAP-
HOI BiJIMOBiZaIBHOCTI.

AJMiHICTpaTUBHUM TMPOCTYTIKOM BU3HAETHCS TIJIbKU TaKe JTisHHsI, 32 Ke 3aKOHOJJAaBCTBOM
nepenbaueHa aaMiHICTpaTUBHA BiJNOBINATBHICTh, TOOTO BOHO TATHE 3a COOOKO aaMiHiCTpa-
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TUBHE TMOKapaHHsA. 3 OAHOro OOKy, aJMiHICTpaTHBHE MPABOMOPYIICHHS € IIiJICTABOIO
aJIMiHiCTPaTUBHOI BiAMOBIAAILHOCTI, & 3 iHIIOro, — Taka BiJMOBiJANBHICTL — 116 000B’I3KOBa
O3HaKa aJMIiHICTPATMBHOTO MPABOMOPYIICHHs, fKa BHU3HA4Yae Horo mnpupody. BomHowac
aJIMiHiCTPaTUBHUI MPOCTYTIOK HE 3aBX/IU CIIPUYMHSAE aJMiHICTpaTUBHE CTATHEHHS, ajie MOX-
JIUBICTh 3aCTOCYBaHHS CTATHEHHs — Ile HOro 00O0B’s3KOBA BJIACTUBICTh. BUHATKOM i3 3araiib-
HOTO MpaBWIa € aAMiHICTpaTUBHI MPaBONOPYIIEHHS BifiCbKOBOCTYKOOBLiB, NpaLliBHUKIB Op-
raHiB BHYTPILIHIX CHpaB Ta MOAATKOBOI MiliLii, AKi MepeBakHO HECYTb HE aMiHICTpaTUBHY,
a TUCHMITTIHAPHY BiAMOBiAaILHICTh, TOOTO B IbOMY pa3i aaMiHiCTPaTUBHOTO MOKapaHHsS He-
Mae, Xo4a Bifi bOTO Li MPOCTYIIKU HE MEPECTAIOTh OyTH aaMiHiCTpaTuBHUMU 2,

bazoBoro i HAUMOMIMPEHIIIO MiJCTABOK AUCIHUILTIHAPHOT BiNOBIANBHOCTI € BYMHEH-
HS JUCHUIUTIHAPHOTO MpocTynkKy. OAHaK AMCUUILTIHAPHE 3aKOHOAABCTBO, HAa BiIMiHY BiA
KPUMiHAJILHOTO Ta aJMiHiCTPaTUBHOIO, HE 1a€ BU3HAYCHHS MiACTaB AUCLMUILIIHAPHOT BiAMNOBI-
JagpHOCTI. € pi3Hi MOMISIAM BYEHUX HA BU3HAYCHHS IMiJICTaB JAMCHMILIIHAPHOI BiAMOBIIATb-
HocTi. HaliGinbm Baamum, BUAA€ThCS BU3HAYEHHS JUCHUTUTIHAPHOTO MPOCTYIKY CHiBPOOiTHU-
Ka OpraHiB BHYTpILIHIX crpaB, sike 3anpornonyBaB B.B. IllepOuna: «iie mpoTumnpaBHe, BUHHE
(ymucHe abo HeoOepexxHe) HissHHS (is 9M Oe3misIIbHICTB), SKa MOCITae Ha CIIy>KOOBY JUC-
UUIJTiHY B JE€p>KaBHOMY OpraHi IIISIXOM HEBHUKOHaHHA a00 HEHaJeXKHOTO BMKOHAHHS CBOIX
CIly>k00BUX 00O0B’SI3KiB, MOpPYLIEHHs 3200pOH a00 3JI0BXHMBAaHHS MTOBHOBAXXEHHSMH, a TAKOXK
BUYMHEHHS MPOCTYTIKY, 110 FraHLOUTH HOT0 SIK Aep>KaBHOTO CIIy K00BLA a00 AUCKPEAUTYE yCTa-
HOBY, B AKiil BiH mpawoe» 13,

[ponec peanizanii nucrumiiHapHoi BianoBiganbHOCTI HAa nymMKy E.B. JlomiHa, oxorioe
TaKi cTajil AMCUMIUTIHAPHOTO TPOBAHKEHHS: a) MOPYyIIEeHHS MPOBaHKeHHS 3a (haKTOM ITpaBo-
HOpYIIEHHS; 0) pO3IIsL JUCLHUITIHAPHOT CIIPaBH; B) MPUHUHSATTS PillIeHHS y CIpaBi Ta ioro Bu-
KOHAHHS; ') OCKapkeHHs (B pa3i HeoOXiAHOCTI) pilleHHs y qUCHUIITiHapHii cipasi 14,

[TpoBamxeHHs y cripaBax Mpo aAMiHICTPaTUBHI MPaBOMOPYILIEHHs CKIaJA€ThCs 3 TaKUX
€TarliB : a) MOPYIIEHHS CIIPABH MPO aMiHICTPATUBHE MPABOMOPYIIEHHS; 0) pO3INIs CIIpaBH Ta
BUHECEHHS TOCTAHOBM Y CIpaBi; B) OCKap)KEHHS Ta ONMPOTECTYBaHHS MOCTAHOBU y CIPaBi;
I) BUKOHAHHS [IOCTAHOBY MPO HAKJIAJAEHHS aAMiHICTPATUBHOIO CTATHEHHS !5,

VY pasi, K0 MpaiiBHAKKA MOJATKOBOI MiJilil HECYTh BiAMOBiAaNbHICTh 32 aJMiHiCTpa-
THBHI MPaBONOPYLICHHS 32 JJMCUMIUTIHAPHUM CTaTyTOM OpraHiB BHYTPIlLIHIX CIIpaB, HA HAIIy
JYMKY, MO)KHA BU3HAYUTH Taki CTafil MpOBaIKEHHS: a) MOPYLIEHHs ClpaBl Mpo aAMiHiCTpa-
THUBHE NMPaBOMOPYIICHHS BiZMOBIIHIM OPraHOM JIEPKABHOTO YIPABTiHHS; 0) MOPYIIEHHS AHC-
LUTUTIHAPHOTO TIPOBADKEHHS 32 aJIMiHiCTpaTHBHE TMPABOMOPYIIEHHS; B) PO3MIAA cripaBi;
r) l'[pI/II/IHSITTSI pilieHHs y cnpaBl Ta HOro BUKOHAHHS; 11.) OCKapIKeHHs (B pa31 HOTpe6I/I) le.IeH—
HS Yy cnpam SIK11o X MpaliBHUK MOAATKOBOI MiJiLil Hece BiAMOBiNaNBHICTh 32 aaMiHicTpa-
THBHI TIPaBONOPYILIEHHS 32 JUCLUIUTIHAPHUM CTATyTOM, Ha HbOTO, 3aJIE)KHO BiJl CTyTIeHs BUHU
H TAXKKOCTI POCTYTIKY, BiAMOBiAHUM HaYaJIbHUKOM MOXKe OyTH HakjaaeHe OJIHE 3 TAKHX CTAT-
HeHB: JI0raHa; CyBOpa JIOraHa; MONePe/UKEHHS PO HETOBHY CITy>k0O0BY BiJIMIOBIJIHICTh; MMOHH-
JKEHHS B MOCAJIi; 3BiJIbHEHHS 3 JIaB MOJATKOBOT MIJIiIIil.

OTxe, SIKIIO MPaIiBHUKOM MOJATKOBOT MUJIIIIiT BUNHEHO aMiHiCTpaTUBHUHI MPOCTYTIOK, 3a
3arajbHAM TPaBUIIOM, Nlepen0adacThes 3aMiHa OJTHOTO BULY FOPUANYHOT BiIMOBiaIbHOCTI Ha
iHIIKH, 10 B JiTeparypi AicTano Ha3By CyOCTUTYTHOI BiAnoBiganbHOCTI. JlOLiNBHICTD 3aMiHK
aMiHICTPaTUBHOI BiJINOBIAAILHOCTI IUCHIHUILTIHAPHOIO B I[LOMY pa3i MOSICHIOETHCSI 0COOINBO-
CTSAMHU cny>1<614 B OpraHax MoJaTKoBOi MiJIillil, 0COOJMBHM MPAaBOBHUM CTaTyCOM MpAI[iBHUKIB,
a Tomy M cneuminxoro IOPUINYHOT BiJMOBiJAILHOCTI 3a TOPYLIEHHs NPABOBHX HOPM, AKi
OXOPOHSFOTHCS aHMlHICTpaTI/IBHI/IMI/I cankuisMu. Ha sxans, Hi B KnAll, Hi B ,[[I/ICI_[I/IH.HIHapHI/IX
CTaTyTax He BU3HAUEHO MeXaHi3M 3aMiHM OJJHOTO 3 YKa3aHUX BUIB BiMOBiAaIBLHOCTI iHIINM,
X0ua, Ha Hally AyMKY, BiH Mae MeBHi O0COOJIMBOCTI i moTpebye uiTkoro BperymtoBaHHS (L
npo0JieMa po3mISIa€ThCsl B OKPEMild mpatti).

Cnin naragaru, mo cT. 17 KnAll nepenbauae i aaMiHICTpaTHBHY BiANOBiJaNbHICTh
MpaliBHUKIB MOJATKOBOT MiJIiLlii: 10 HUX MOXKYTh OyTH 3aCTOCOBAHI MOJOXKEHHS MPO BUHATKO-
By TOTpeOy Ta HeoOximHy oOopoHy. [IuTaHHS PO HEOCYAHICTh y 3B’SA3KY 3 MPUTATHEHHIM
npaliBHUKA JI0 aIMiHICTpaTUBHOT BiJINOBiJAIbHOCTI HE BUHUKAE, OCKUIbKU 0€00a, SIKY PO3IJIsi-
JIAIOTh K KaHAWUJATa Ha 3apaxyBaHHs JI0 J1aB OAATKOBOT MiMillil, MPOXOIUTh MEAUYHHIN OTJISL],
10 3arnobirae 3apaxyBaHHIO HA CITy>KOYy HEOCYIHUX 0Ci0.
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1o > 10 BUHATKOBOT MOTpedU Ta HEOOXiqHOI 00OPOHHM, TO peatizaiist pyHKIiH, MOB’s13a-
HUX i3 BUKOHAHHIM CITy>)KOOBHX 3aBJiaHb, HE 3allepeuy€e MOXKJIMBOCTI iX BUKOHAHHS 3a BUHAT-
KOBOT MOTpeOH Ta HeoOXiIHOT 000POHH.

TakuM yuHOM (akTHUHOW (00’€KTHBHOIO) IMiJICTABOIO aaMiHICTpaTUBHOI BiANOBimab-
HOCTI Tpal[iBHUKIB MOAATKOBOI Milillii € BAMHEHHS JisHHs, nepadaueHoro crarreto Ocobiu-
Boi uactuHu KnAll. [IpaBocy0’ekTHI mifcTaBu aaMiHiCTpaTUBHOI BiANOBiJaJILHOCTI BU3HA-
uyeHi Hacammepen y cT. 15 KnATIl. JJouinbHicTh 3aMiHM aMiHICTpaTUBHOI BiAMOBITAIBHOCTI
JUCIMITTIHAPHOIO TIOSICHIOETHCSA OCOOJIMBUM TMPABOBUM CTaTyCOM IpalliBHUKIB MOAATKOBOT
MiTimii Ta crenn@ikoro IOPUINYHOT BiAMOBIAATBHOCTI 3a MOpPYIIEHHS MPaBOBUX HOPM, sKi
OXOPOHSIFOTBCS aIMiHICTPATUBHUMU CAHKITisIMH.
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6 Teopus rocynapctsa u npaga / IToa. Pen. B.M. Kopensckoro u B.JI. Ilepesanosa. — M., 1977. — C. 352.
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8 Jlecokos I1. Kak 3amutiTh nHTEpech npeanpustis / / Buskec.—.1995.— Ne 1.— C.14.

9 Aominicmpamusna Binosiganshicts B Yipaini: Hasu. [Toci6uuk / 3a pex. A.T. Komsioka. — Xapkis, —
2001.

10 repacumenxo €.C. Turanus pedopMyBaHHs iHCTHTYTY aMiHicTpaTHBHOI BimmoBinameHocTi: Jluc.
KaHj. fopua. Hayk: 12.00.07 / KHY. — K., 2000. — C. 65

1 Mameeee C.B. WNupuBunyanbsHele CyOBeKTH aqMUHUCTPATHBHOW oTBeTCTBeHHOCTH // [IpaBoBeneHue.
—1990. — Nel.

12 Heanos B.H. MarepualibHO-IIPABOBbIE U MPOLECYabHbIE FAPAHTUN 3aKOHHOCTHU MPUBIEYEHUS K aj-
MUHHCTPATUBHON O0TBeTCTBeHHOCTH // Juc. kaun. ropun. Hayk.: 12.00.07 / Ox. HY. — 0., 2001. — C. 96-97.

13 [IJep6una B.B. JlucuunnuuapHas OTBETCTBEHHOCTh FOCYAPCTBEHHbIX CIyIKAIIHX OPraHOB BHYTPEH-
HuX gen.: Jluc. kana. ropun. Hayk.: 12.00.07 / Va—T BHyTp. nen. — Xapbkos, 1998. — C. 171.

14 Cosemcroe agMmuHHECTpaTrBHOE 1paBo / [Toa. pen. B.M. Manoxuna. — M.,1977. — C. 143.

15 Kogans JI. Anminictparnsre npaso Yipainu. — K., 1994. — C. 132.

Ompumano 17.10.2002.
PE3IOME
B crarne AHAJIM3UPYKOTCA OCHOBAHUSA OTBETCTBEHHOCTH pa60THI/IKOB HAaJIOTOBOM MHUIIMIOWHK 34 aAMUHH-

CTpaTHBHBIE MPOCTYTKU. PaccmMaTpuBaroTcst MpU3HAKN aAMUHUCTPAaTHBHOTO MPOCTYTIKA, 0COOEHHOCTHU peau-
3alMy OTBETCTBEHHOCTH 3a aAMUHUCTPATUBHbIE POCTYNKU paOOTHUKOB HAJIOTOBOW MMIUILIMU.
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NMPOBJIEMU LIUBINIBHOIO
TA TOCIMOJAPCbKOI'O MPABA B YKPAIHI

1.B. BYJIT'AKOBA

Ipuna Banepiisna Byneakoea, acnipanmka xageo-
pu 2ocnodapcokoeo npasa Kuiecvrkoco nayionans-
Hoeo ynieepcumemy imeni Tapaca Illesuenxa

3ATAJIBHI ITIPABOBI 3ACA/IM BUKOPUCTAHHSI
3AJIIBHUYHUX NI’ I3HUX KOJITI

TpaHCcOPTHUIA UK — 11e CYKYITHICTh TPhOX €JIEMEHTIB: HABAHTKEHHsI, IEPEMillICHHS Ta
pa3BaHTakeHHs. KojkeH i3 IUX eIeMEeHTIB CBOEIO YeProto OXOTLTIOE omepallii il poboTH, sKi BU-
KOHYIOTbCS B XOJi MiJITOTOBKH, OpraHizaiii Ta 0e3nocepelHbOro TMepeBe3eHHS BaHTAXIB.
BimHocwHM Mix mimmpueMcTBaMHM, opraHizamisMu Ta (i3suuHUMEH ocobamHu — Cy0’€KTamMu
MiATPUEMHUIIBKOI TiSUTBHOCTI — 3 OpraHaMy 3alli3HUYHOTO TPAHCIIOPTY 3 IPUBOLY TPAHCIIOP-
TyBaHHS BaHTAXIB YIOPsIKOBaHi [oroBopaMu. OQHAK JOTOBip HE OXOILTIOE BCHOTO KOMILIEK-
Cy BiIHOCHH MiX Horo y4acHHKamu. AJke, Ha qyMKy A.l. XacHyTIWHOBa, «BUKOHAHHS OC-
HOBHOTO 3000B’s13aHHSI HEMOXIMBE 0€3 TOTIOMIXXHOTO, OCKIIBKU caM XapakTep il morpedye
BHKOHAHHS 111JI0T HU3KK JIOJATKOBUX OMEpalliii, sKi opraHizalliiiHo 3aBeplIytoTh yBeCh MpoLec
JOCTaBKU. 3B’S130K OCHOBHOIO i JOMOMDKHOIO 3000B’A3aHHb Ma€ XapakTep B3aeMO3ajexk-
HOCTI: SIKIIO HOpMallbHE CTAHOBJICHHS i PO3BUTOK OCHOBHOTO 3000B’s3aHHS 3JI€XKHThH Bij
YCHIIIHOTO BUKOHAHHS JOMOMiXHOTO, TO HasiBHICTh JOTTOMIXXHUX MPaBOBiJHOCHH 0€3 OCHOB-
HOTO, B3arajli He Ma€ ceHcy» .

TakuM 4rHOM, BOTHOYAC i3 JOTOBOPOM NEpEBE3CHHS, SIKMH OOYMOBIIOE€ BUKOHAHHS OC-
HOBHOI ormepallii TpaHCIIOPTHOTO WHKIY, YKJIaJaloTh JOTOBOPH JOTOMIXHI, cepel SKHX
HaNOIBIIOTO MOIIMPEHHSI B TOCMONAPCHKiM MpaKkTHIli HaOyJu JOTOBOPH MO EKCILTyaTallito
3aJTi3HMYHMX i1’ 13HUX KOJIif Ta TOTOBOPH PO MOJAaHHS Ta 3a0UpaHHs BaroHiB.

TpaHCTIOpTHE 3aKOHOAABCTBO YKpaiHU pO3pi3HSE 3aTi3HIIHUI TPAHCIIOPT 3arajibHOTO KO-
pUCTYBaHHS Ta 3alli3HWYHI Mix’13Hi komil. Ha xanb, y UMX JAOKyMEHTaxX HeMae BU3HAYEHHS
3aJ1i3HUYHOTO TPaHCIOPTY 3arajlbHOr0 KOPUCTYBaHHA. AHaji3ylo4M BiAMOBiAHI HOPMAaTHBHI
aKTH, MOXKHA 3pOOHUTH BHCHOBOK, IO A0 3aJIi3HUYHOTO TPAHCIOPTY 3arajibHOr0 KOPUCTYBaH-
HS HaJIeXKaTh 3aJ1i3HUYHI LIJISXHM, HA SIKUX PO3TALIOBaHI 3alli3HUYHI CTaHLii, BIAKPUTI I1st po-
BE/ICHHS omepalliil 3 mpuiiMaHHs Ta BiAMpaBlieHHs MOI3/iB, MPUHMaHHA Ta BUJA4Yi BaHTaXIiB,
BaHTa)xo0araxxy, 00CIyroByBaHHS MacaXHUpiB Ta BAKOHAHHS MaHEBPOBOI POOOTH.

[Tix’i3Hi Komil qy»e BayKJIMBI ISl IepeBe3eHHS BAaHTaXiB, OCKUJTbKH BOHU TOB’SI3YIOTh 3a-
rajibHy Mepexy 3ajli3HHIb 0e3M0CcepeIHbO 3 MiCIIIMU BUPOOHUIITBA Ta CIIOKMBAHHS MTPOLYKITiT
(0coONHBO TIe CTOCYETHCS BEMKHUX MIAMPUEMCTB 3 O€3TMepepBHUM IMKIIOM BUPOOHUIITBA). SIK
ctBepmkye npopecop M.A.Tapacos, «3aii3Huisg Moria O BUIaBaTH BaHTaX Ha CTaHIIii, a He
MIO/IaBaTH BaroHH Ha MiAMPUEMCTBA KIIIEHTA, ajie [e He3py4YHO i 11 caMoi TOPOTH, OCKITBKA
BArOHM 3aTpUMyBalu 0 omepauii Ha cTaHUiliHMX Komisx» 2. Kpim Toro, Ha mymky I.B. Acra-
HOBCBKOTO, «yCIIiIIHE BUKOHAHHS 3aBJaHb HAMITOBHIIIOTO 32I0BOJICHHIO MOTPed HAPOJHOTO
rOCIOIAPCTBA BETMKOI MIPOK 3aJIEHTh Bill PAaBHUIILHOT EKCILTYaTallii i i3HUX KoJii 3.

© 1.B. bynrakosa, 2002
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byneakoea I.B. 3aranbHi npaBoBi 3acagyn BUKOPUCTAHHS 3ani3HUYHUX. ..

3aranbHi HOPMH IIOJO EKCIITyaTalliifHoi poOOTH Ha 3ali3HMYHMX MiJ {3HAX KOJifX,
B3a€MOBITHOCHHU 3aJli3HULb | BIACHUKIB KONl yperynLOBam cT. 21 3akony Ykpainu «IIpo
3ani3HM4HKui TpaHcnop™» 4 i pospinom 4 Craryty 3anisHuns Ykpainu (nani — C3 Vkpainn) 5.
JleTanibHy periiaMeHTallil0 BiAMOBiHUX BiIHOCWH MICTATh 3aTBepkeHi MiHicTepcTBOM
TpaHcnopry Ykpaiau 21 quctonana 2000 p. Ha miacrasi ctT. 5 C3 Ykpaiunu. [IpaBuna obciyro-
BYBaHHs 3aJli3HMYHUX i1 i3HuX Koniil (mani — Ipasuna o6cnyrosysanns) ©. Kpim toro, ek-
CIuTyarauisi mif’i3HUX KOJii perytoroThCs iHIIMMU HOPMATUBHUMM aKTaMU SK 3arajbHOro,
TaK i cremnianpHOTO TpH3HaueHHs. Jlo HUX HaleXuTh, Hacammepen, Hakaz MinictepcTpa
TpaHcnopTy Ykpainu Big 15 nuctonana 1999 p. «Ilpo 3atBepmkenns 36ipHuka Tapudis Ha Ie-
peBe3eHHs BAaHTAXKIB 3aJli3HUYHUM TPAHCIIOPTOM YKpaiHU i KoeQillieHTiB, 0 3aCTOCOBYIOTh-
cs 110 Tapudis 1poro 36ipHuKay 7, SKUl YCTAHOBIIIOE MOPSIIOK HApaxyBaHHs 300piB 3a moja-
4y Ta 3a0UpaHHs BaroHiB, MaHEBPOBi pOOOTH TOLIO.

KoxxHa 3a51i3HM4YHA KOJIisl Mae CBOT 0COOIMBOCTI, SIKi BIUNIMBAIOTH HA XapaKTep eKCIUTyaTamil
(momxuHa, Mpodisb, HASBHICTH y BJIACHWUKA KOMii BJIACHUX JIOKOMOTHBIB, PO3TalllyBaHHS
CKJIaJCBKHUX NpUMilIeHs Tomo). [lepenbaunTu it BperynroBaTi B 3arajibHIX HOpMax OCOOJH-
BOCTI eKCIUTyaTaliifHoi poOOTH Ha OKpeMHUX i1’ 3HUX KOJisX HeMOXJIMBO. Tomy cT. 71 C3 Vk-
paiHu BKa3sye, 110 CTOCYHKH 3alli3HUII 3 MiANPUEMCTBOM, MOPSAOK i YMOBU €KCILTyararil
3aJII3HUYHMX Mia i3HUX KOJili 00YMOBIIOIOTECS JOTOBOPOM, Y SIKOMY Ma€ OyTH BKa3aHO 3MiCT
B3a€EMHUX 3000B’s3aHb CTOPiH 3 ypaxyBaHHJIM OCOOJMBOCTEH eKcIulyaTrauiiiHoi poboTu Ha
MEBHIN mig’ 13HIN KOJil.

3akoHoM Ykpainu «[Ipo 3ami3HUYHUI TpaHCIOPT» BU3HAUEHO, IO i 13Hi Kouii ciyry-
I0Th «JJIsl TPAHCTIOPTHOTO 0OCTYTOBYBaHHS OJHOTO 200 KiJbKOX IiMTPUEMCTB, OpraHizalii i
YCTaHOB Yy B3a€MOIi1 3 3aJ1i3HUYHUM TPAHCIIOPTOM 3arajibHOro KopuctyBaHusm (cT. 1). Ctarts
64 Craryty 3anizauus (nani C3) Ykpainu ta n. 1.1. [IpaBun o0cinyroByBaHHs, BiATBOPIOIOYH
1€ TOJIOKEHHsI 3aKOHY, JIOTIOBHIOIOThH HOTo BKa3iBKOIO Ha Te, IO IIi KOJIii «3’€qHaHi 3 3aralib-
HOIO0 MEPEKer0 3aJli3HHILb Oe3MepepBHOI0 PEHKOBOIO KONEIO» H «HAJEXKAaTh MiAPUEMCTBAM,
MiAMPUEMIIAM, OpraHi3allisM, YCTAHOBaM, HE3aJIe)KHO BiJl (POpMHU BIACHOCTI, a TAKOX IpoMa-
JITHaM — Cy0’€KTaM MiANMPUEMHUIBKOT TisSTBHOCTI.

Bapro sayBaxuTH, 110 Take BH3HAYCHHS notpedye yTOYHEHHs, OCKUIbKH B TaKOMy
KOHTEKCTI, 3 ypaxXyBaHHSM CT. 2 3aKOHY prau-m «IIpo HlILHpI/ICMHl/luTBO» 8, MOHSATTS «ITia-
MpUEMELLY 1 «TPOMAISHUH — CyO’€KT MiANPUEMHULIBKOI AisSIBHOCTI» BUSBISIOTBCS TOTOXK-
HUMH.

Takum 4nHOM, BiAMOBiAHO A0 cT. 64 C3 VkpaiHu, MOKHA Ha3BaTH TaKi 03HAKH 3aJTi3HUY-
HUX i1’ 13HUX KO, SIKi:

1) 3’eqHaHi 3 3araJbHOI0 MEPEXKEI0 3aJi3HHULL OE3MEPEPBHOI0 PEHKOBOIO KOITIET0;

2) Hajearhb MiJIpHEMCTBAM, OpraHi3allisiM Ta yCTaHOBaM HE3aJeXHO Bil (OpMHU Biac-
HOCTI, & TAKOK TPOMaJiTHaM — Cy0’€KTaM TiANMPHEMHHUIBKOT TisUTBHOCTI;

3) npu3HaueHi Afs TPaHCIOPTHOrO 00CIYTrOBYBaHHS OAHOTO abo0 KiJIbKOX MiAMPHEMCTB Y
B32€MOJIiT i3 3aJTi3HUYHUM TPAHCIIOPTOM 3arajibHOro KOPUCTYBaHHS.

Ha Hamry nymMky, Take BU3Hau€HHs 3a1i3HUYHOI i’ 13HOT KOJii € AeI0 MPpOMi3IKUM, TOMY
HOT0 NOLIILHO YTOUHHUTH: « /{0 3aNi3HUYHUX Ni0 T3HUX HAnexcamy KOTil, 3 €OHAHI i3 3a2anbHO0
mepedicero 3anizHuys * 6e3nepepeHuUMU PetikosuUMU KONIAMU, SKI HANEHCams 10PUOUYHUM 0CO-
b6am abo @izuunum ocobam — cyo’ exmam niONPUEMHUYBLKOL JisIbHOCHI, | NPU3HAueHi 01 00-
CI1Y208)8AHHS YUX 80JI00LNbYI6 MA IXHIX KOHMPALEHMIB ».

Heo0OxigHO 3BepHYTH yBary Ha Ty 0OCTaBHHY, L0 YKpPaTHCbKHIA 3aKOHOAABELb YiTKO BKa-
3y€, IO HaJekKarh i1’ i3Hi Koutii cy0’ekTaM MiANmpUEMHHUIIBLKOT JIiSUTBHOCTI, a He 3aJi3HUIII.

V¥ Pociiicekiit @epepauii migidmam 10 IbOTO MUTAHHS 3 iHIIMX MO3MIIiH, BCTAHOBUBIIN Y
[TpaBunax o0CIyroByBaHHA 3aJli3HUYHUX MiJ1’ T3HUX KOJIiii, 3aTBEpPKEHUX HaKa3oM MiHicTep-
cTBa LUIAXiB criofyueHHs Pocii 25 tpasus 2000 p., 1o 3ani3HUYHI mia’i3Hi KoJii MOXYTb Ha-
JeXaty i 3aMi3HUIAM (K CyO’€KTaM TOCIOAAPIOBAHHS, IO BUKOPUCTOBYIOTH (elepaibHy
BJIACHICTH), 1 QI3UYHUM YH IOPUANYHHM 0cobam, siKi B IbOMY pa3i BU3HAIOTHCS iXHIMU BO-

* . . .
OcKillbk1 TEepMiH «3aJTi3HHUL» BUKOPUCTOBYETBCS y ABOX 3HAYEHHSX: 1) LUISXU CIIOTyUYEeHHS 3arajibHO-
ro KOpHCTYBaHHs; 2) cy0’ekT rocnomaproBaHHs (BimmoBigHo 10 cT.l 3akony Ykpainu «[lpo 3amizHUUHMIA
TpaHcnopt»). Y Wiif cTarTi el TepMiH BUKOPUCTOBY€ETHCS B MEPIIOMY CMUCIOBOMY 3HA4€HHI.
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Mpo6nemu UMBINLHOrO Ta rocnogapcbKoro npasa B YkpaiHi

JOAINBLAMH (10 HUX MPHUPIBHIOIOTHCS TaKOK (i3W4HI Ta FOPUAMYHI 0COOH, SIKi OpEeHAYIOTh
nigi3Hi xomii 3anizauup) °. To6To B Pocii, sax i panime B CPCP, mix’i31i xonii MoxyTh Hae-
KaTy i manpuemMcTBaM, i 3ai3Huii. OTxe, GOpMH MPABOBOTO PETYITIOBAHHS 00CTyTOBYBaHHS
i’ i3HMX Kol B YkpaiHi Ta B Pocilicekiii @enepariii gemro BiIIpi3HHIOTI>C}I

YKpaiHChKe XK 3aKOHOJABCTBO LS MiAMPUEMCTB, YCTaHOB, opram3aum rpoMajsH —
cy0’€eKTiB nmnpueMHuume JisTBHOCTI, SIKUM HaJle)XaTh 3a1i3HUYHI MiA i3Hi Kouii, BUKOpHC-
TOBY€ y3arajlbHeHUI TepMiH «mignpuemMcTBo» (cT. 64 Ta inmi C3 Ykpainu).

Bapro 3pobutn 3ayBakeHHs IIOJO TEPMiHOJIOTII, sIKa 3aCTOCOBYEThCS B 3aKOHI YKpaiHu
«IIpo 3anizHnuHM Tpancnopt» Ta B [IpaBunax odcmyroByBanHs. Tak, cT. 21 3akoHy omnepye
TIOHATTSM «BJIACHUK KOJIi1», a y pociiicbkoMy Mepekiaii [bOro 3aKOHY 3aCTOCOBYEThCS TEPMiH
«BIAAEIBIBIY, M0 He € chHOHIMOM. Y [IpaBunax oOCiyroByBaHHs, TEKCT SKUX BUJAHHUN JIU-
e yKpaiHChKOK MOBOIO, B OJIHMX BUIAJIKaX 3aCTOCOBYETHCS MOHATTS «ni)mpmeMCTBo» aB
IHIKX — «BIACHUK». OnHaK, Ha Hallly JyMKy, TEpPMiH «BJIACHUK)» HE OXOILTIOE BCiel cdhepu
BiJIIIOBITHUX BiTHOCHH, OCKUIBKH Mix’13Hi KOl MOJKYTh HaJIEKaTH HE TUTBKH BIACHUKAM, Ha-
MPUKIIa]] IePKABHOMY ITi IITPHEMCTBY, JOUipHEOMY MiANPHEMCTBY TOCIIONAPCHKOTO TOBAPUCT-
Ba Tomo. ToMy, JOPEUHILIIUM € caMe TepMiH «BOJIOMITeIb» («BIaaeneny, K BiH BU3HAUCHHHA
y pociiickkoMy BapiaHTi 3akoHy). BBaskaemo, 110 3aKOHOAABIIEBI CIIiJl BHECTU YTOYHEHHS IO
tepminosorii 3akony «IIpo 3anisHu4Huit TpaHcnopt» (ykpaincekuit Texct) i [IpaBun obcmy-
TOBYBaHHsI 3aMiHUBILYU TEPMiH «BJIACHUK» Ha «BOJOAIIELbY.

BignosigHo mo m. 1.7. TlpaBun oOCiyroByBaHHsSI 3alli3HHMIL, 32 MOTOMKEHHAM 3 YKp-
3aJli3HUIECI0, MOKYTh Ha TIPOXaHHS MiIPUEMCTB MepeaBaT iM B OPSHY 3aTi3HHYHI KOJii, SKi
3a yMOBaMu 00CITyroBYBaHHS i BUKOPUCTAHHS MPUPIBHIOIOTHCS 10 i’ I3HUX KOJIiH, 10 HaJle-
Xath mignpuemctBaM. Ilepenada Takux Kouiil y opeHHE KOPUCTYBaHHS 311iiCHIOETHCS 3TiTHO
i3 3akonom Vkpainu «I1po opeHy 1ep)KaBHOro Ta KOMyHallbHOTO MaitHay 19, opopmitioroTses
JIOTOBOPOM MIX 3ajli3HHLIEI0 i opeHaapeM. Y I0roBopi BCTAHOBIIOIOTHCS PO3MipH OPEHAHOT
TUIATH, YMOBH Ta CTPOKH 11 BHECEHHS Ta iHIIi YMOBH BiJIIOBITHO O YHHHOTO 3aKOHOIABCTBA.
Ha migcraBi 11b0ro JOroBOpy Ha TEPMiH HOTO il yKIaaaeThes JOTOBip Mpo noaavy Ta 3abupaH-
Hs BaroHiB. ToOTO Taki opeHIapi MPUPiBHIOIOTHCS 10 BIACHUKIB IMiJ’ 13HUX KOJiH.

Kpim Toro, . 1.8. IIpaBui o6cmyroByBanHs nepeadadae: miInpueEMCTBA, SIKi MAlOTh CKJIa-
Il Ta CKJIaJChKi MaiilaHYMKK OOIU3y KOJIiHd, 1110 nepedyBatoTh Ha OallaHCi 3ami3HULi (MiCuH
HE3arajbHOro KOPUCTYBAHHS), IIIATATE 3a/Ti3HULI 33 KOPUCTYBAHHS LMK KOJIAMH [T T0fa4i
Ta 3a0MpaHHs BaroHiB, BUXOISIYH 3 KanLKyns[uu BHTPAT HA MIOTOYHE yTPUMAHHS Kouiii. 3a ymo-
BaMH 06cnyr013yBaHH51, 000B’s13KaMU i BiAMOBITANBHICTIO CTOPIH Ii KOJIiT MPHPIBHIOIOTHCS 10
i i3HMX, sIKi Haiexarb mignpuemMcTBaM. [logada Ha 1i Konii Ta 3a0UpaHHS 3 HUX BaroHiB
BiIOyBa€eThCA 32 OKPEMUMH JIOTOBOpPaMHU MiX 3aJ1i3HUIEIO i BaHTaKOBiANpaBHUKAMH. Takum
ypHOM y IlpaBunax izeTbcs came nNpo KOPUCTYBadiB MiA’ i3HUX KOJMiH.

Hapewi, C3 Vkpainu B cT. 73 BHU3Hauae: nOpANOK o6cnyr0ByBaHH$1 KOHTpareHTiB —
MiATPUEMCTB, IO MAIOTh Y Me)KaxX 3aJli3HUYHOI MMiA i3HOT KOMil iHIIOro MiAIpueMCTBAa CBOT
cxiraay abo 3alli3HUYHOI KOJIiT, sIKi 0 Hel MpUIIATraloTh, BCTAHOBITIOETHCS TOTOBOPAMH, YKJIa-
JIeHUMH 0e3 ydacTi 3aJli3HHMII, 0e310cepeTHhO MiXK KOHTpAareHTaMH ¥ IMiJIPUEMCTBOM, SKOMY
HaJIeXKUTh Tija’i3Ha Kois. BignoBiganbHICTh mepen 3a1i3HUICIO 32 KOPUCTYBaHHS BaroHaMu
KOHTpPAreHToM, 30epeKeHHs BaHTaXiB Ta BaroHiB Hece MiANPUEMCTBO, SIKOMY HaJEKHUTh
mia’i3Ha Kouid. Sxmo if 06cayroBye TOKOMOTHB 3aj1i3HULIL, TOMI MiX 3aJli3HULEIO I KOHTpareH-
TOM YKJIAIa€ThCs TOTOBIp MPO mofavy i 3a0MpaHHs BaroHiB. YCi po3paxyHKH 3a 00CITyTrOBY-
BaHHS 3iMCHIOIOTLCS 0e3MoCcepeIHbO MiXK HHMHU.

Binnosinxo no ct. 71 C3 Ykpainu, a Takox 1. 2.1. [IpaBui o0cayroByBaHHs, B3a€MOBi/I-
HOCHHHU 3aJTi3HUIII 3 MMiIMPUEMCTBAMH, SIKi BUKOHYIOTh BaHTa)XHI POOOTH Ha Mia i3HUX KOMisX,
BU3HAYAIOTHCSI JOTOBOPAMH PO EKCIUTyaTalilo 3alli3HUYHOI i 13101 konii abo moroBopamu
Mpo noAavy Ta 3a0MpaHHs BaroHiB.

Heo6xigHo 3ayBaxkuty, mo B C3 YKpaiHu 1i JOroBOpH iMEHYIOThCS MO-pizHOMY. B omHIX
CTaTTAX iZIeThCA TPO JJOTOBOPH «HA €KCIUTyaTAallifo 3aJli3HWYHUX MMiJ 3HUX KOJiiy, «Ha moxauy
Ta 3a0MpaHHs BaroHiB» (CT. cT. 71, 73), a i iHIINX — «IPO eKCILTyaTallito 3ali3HuIHOT i’ i3HOT
KOJii», «Ipo mojady Ta 3a0upaHHs BaroHiB» (CT. cT. 75-77) 6e3 ®OIHUX BKa3iBOK Ha BiIMiH-
HICTh Y IIMX JIOTOBipHUX BiJHOCHHAX i B TOMY, i B iHIIOMY BUMaAKy. [IpoTe 1e HempaBUIbHO,
OCKiJIbKH, Ha Hally JyMKY, HE0OXiaHO 3a0e3neunTH yHi(ikalito TepMiHOJIOTIYHUX OAUHULIb.
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byneakoea I.B. 3aranbHi npaBoBi 3acagyn BUKOPUCTAHHS 3ani3HUYHUX. ..

HpaBI/IJ'IaMI/I 00cyroByBaHHs (n 2.1.) nepenbaueHo, 110 ZIOTOBOPH TIPO eKcrmyaTaLu}o
i i3HAX KOl YKIAAAI0THCA MiXK 3aJi3HUIEI0 Ta BIACHUKAMH I I3HUX KOJNill y pasi
o0ciryroByBaHHS i’ 13HOT KOJil BIaCHUM ab0 OpEHIOBAHWUM JIOKOMOTHBOM. JloroBopu mpo
nojady Ta 3a0MpaHHs BaroHiB YKJIAIArOThCs MK 3aJi3HUIEI i MiIMPUEMCTBAMH, y pasi
00CITyroByBaHHSI JIOKOMOTMBOM 3aJi3HMII TiJ’13HUX KOJii ab0 OKpeMHX BaHTAXKHHUX
¢dponTiB. ToOTO B TakOMy BUMAAKY BU3HAIOTHCS MiANPUEMCTBAMU i BIACHUKH, i opeHaapi, i
KOpUCTyBadi, i koHTpareHTU. LLlo cToCyeTbCs MOHATTS «OKpeMi BaHTaXHi (POHTH», TO,
BimmoBizaHO 70 cT. 75 C3 Vkpainu ta m. 5.1. [IpaBun oOGCnyroByBaHHS, BaHTAXHUI QPOHT
BH3HAYa€ThCS KilbKICTIO BaroHiB, fKy MOXXHAa BCTAHOBHMTHU, OPI€HTYIOUHCHh Ha JOBXKHHY
CKJIAJICBKOI KOJIiT, [0 MOXe OyTH BHKOPUCTAHA IJIsi OJHOYACHOTO 3aBAaHTAXECHHS a00 BUBaH-
TaXEHHS OJHOPiAHUX BaHTaXIB.

TexHosorist po6oTH Mix’13HUX KOMil BU3HAYAETHCS HAJICXKHICTIO JIOKOMOTHBA, 3 JOIOMO-
rol0 SKOr0 MOJAIOThcs Ta 3a0MpPaloThbCsd BaroHW i BUKOHYETHCS MaHEBpoBa poOoTa Ha
i 13Hil kouii. Y pasi o0cyroByBaHHs Mijl 13HOT KOJIiT IOKOMOTHBOM MiANPUEMCTBA, BATOHH
MOJIAFOTHCS IOKOMOTHUBOM 3aJIi3HUII TiJIbKKM Ha MepeaaBanbHi Kouii qaHoi mia’i3Hoi komii. k-
10 XK IMiJI’13HY KOJIit0 00CIYTrOBY€E JIOKOMOTHB 3aJTi3HUIli, BATOHU MOJAIOTHCS 3ATI3HUIICIO i1
3aBaHTaXEHHs 1 BUBaHTaXeHHs Oe3rocepeHbo Ha mij’i3Hy Konito. Cama HaJleXHiCTh JIOKO-
MOTHBA 3aJli3HULI (UM MiAIPUEMCTBY) AUKTYE 3MICT OCHOBHHUX YMOB AOTOBOpY. 30Kpema, siK-
0 00cIyroBye miJ’3Hi KOJii TOKOMOTHB MiANPUEMCTBA, BCTAHOBIIIOIOTHCSA CTPOKH 000POTY
BaroHiB Ha ITiJ’{3Hi KOJIil, a SKIIO0 JIOKOMOTHBOM 3aJTi3HHII — CTPOKH 3aBaHTAKEHHS 1 BUBaH-
Ta)KeHHS.

Jlis 3a0e3neveHHs yKiIalaHHs JOTOBOPIB MPO eKCIUTyaTallito 3ali3HWYHOT MMij1’3HOT KoIil
Ta JIOTOBOPIB MPO Mojauy Ta 3adupaHHs BaroHiB MiHiCTepCTBO TpaHCNOpPTY YKpaiHW 3aTBep-
unno popmu Takux Jorosopis 1,

Omoice, 00208ip NPO exCnIyamayiio 3anizHuYHol nio I3HOL KONl MOJICHA BUHAYUMU SIK 00~
206ip, 3a SIKUM 0OHA CHOPOHA (3aNi3HUYSL), 30008 SI3YEMbCS NePeMiuiy8amu 6a20HU 00 MeXCi
nio 1310l Konil il nepedasamu ix iHwiti cmopoHi (NiONpUEMCma)), kA 30008 ‘83YEMbC KOPUC-
MYBAMUCS HUMU NPOMSA2OM NEBHO20 6CMAHOBNIEHO20 CMPOKY Ma CNIAY)8amu 3d ye 6CMAaH08-
JIeHy niamy.

CropoHamMu I0rOBOPY MPO €KCITyaTalilo 3ali3HUYHUX i’ i3HUX KON MOXYTbh OyTH:

1) 3ami3Huns abo yNoBHOBaXK€Ha HayalbHUKOM 3aji3HHLi opradizauis (ct. 77 C3 Yk-
painn);

2) MiANpPUEMCTBO, SIKOMY HAJEKHUTh 1]’ 13Ha KOMisl (BIACHUK, OpeHIap , KOPUCTYBad, iXHi
KOHTpareHTH) i sike Ma€e BJIacHi ab0 OpeHI0BaHi JIOKOMOTHBH.

Taxum uurnom, 00208ip nNpo nodawy ma 3a0UPaHHsL 6A2OHIE, — Ye 00208Ip, 30 AKUM 00HA
CMOPOHA (3ani3HUYs), 30008 [A3YEMbCs NOOABAMU NiO 3A6AHMANCEHHS Tl BUBAHIANCEHHSL 8020~
HU Oe3nocepednvbo Ha nid’'i3Hy Konilo U nepedaeamu iIX Y KOPUCMYBAHHS THULITL CMOPOHI
(nionpuemcmay), sxa 30006 's13yEMbCsL KOPUCHYBAMUCS HUMU NPOMSCOM BUSHAYEHO2O0 CIPOK)
ma cnaauyeamu 3a ye 00yMOoGIeH) CyM).

B npoMy pasi ctopoHaMu J0roBOpY Mpo Mojavy Ta 3a0MpaHHS BaroHiB €:

1) 3anizHuIs ab0 YOBHOBaXKeHA HAYAJILHUKOM 3aJTi3HUII OpraHi3arlis;

2) miAnpueMCTBO (BIACHUK, OpeHJap, KOPUCTyBad Ta IXHi KOHTPAreHTH), sike He Ma€ BJlac-
HUX 200 OPeHA0BAaHHUX JIOKOMOTHUBIB i KOPUCTYETHCS JOKOMOTHUBAMHU 3aJli3HULL.

Sk BunmuBae i3 ctT. 64 C3 Ykpainu, BIaCHUKaMU 3aJli3HUYHUX i1’ I3HUX KON MOXKYTh OY-
TH FOPUINYHI 0coOHM, a Takok (i3udHi 0coOM — CyO’€KTH MiANMPUEMHUILKOT AisNTbHOCTI.
31e0ibIIoTo 11e BeJIMKi 32 00CATOM BUTOTOBJICHOT MPOMYKITil T AMPUEMCTBA, AKi JJI1 MACOBUX
HIepeBe3eHb BaHTAXIB OymyloTh 3alli3HUYHI mif’i3Hi Koumii. Takux komiif y HUX Moxe OyTu
Kinbka. Hanpuknan, B YKpa'l'Hi HiANpPUEMCTBA BYTiJIbHO-100yBHOT HpOMI/lCHOBOCTi I[oneubKo'f
obmacri, Ha(bTonepepo6H1 HlI[HpI/ICMCTBa OZ[GCLKOI o0nacTi Ta iHINI BJIACHUKH BEJIUKOL
KiJTBKOCTI 3aJi3HMYHUX M 13HUX KOIill YKJIaJaroTh i3 3ai3HUICIO BigIIOBiAHI JOTOBOPH Ha
KOKHY 3aJli3HIHYHY TiJ1’3HY KOJIiIO.

1 Xacnymounos A.H. BeriomorarensHble TOTOBOPHI Ha TpaHcmopTe. — UpkyTek, 1994. — C.23.
2 Tapacos M.A. Jlorosop mepeBoskn. — Pocto, 1965. — C.205.
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3 Aemanoscxuii I'B. JloroBOpHBIE OTHOLIEHHS Ha eKCILTyaTaluio Moabe3AHbIX myTeid / OTB. pen. H.C.Ma-
neuH. — M., 1984. — C.5.

4 Bioomocmi BepxosHoi Pagn Vipainn. — 1996. — Ne 40. — Cr.183.

S Ogpiyitinuit sicnux Yxpainu. — 1998. — Nel4.

6 Tam cano.~2000.— Ned8.

7 Tam camo.~1999.— Ne49.

8 Bioomocmi Bepxosroi pamm Yrpaiun.— 1991.— Nel4.— Cr.168.

9 Bionnemens HOPMATHBHBIX aKTOB (heepaTbHBIX OPraHOB HCIIOTHUTEIBHON BiacT, 2000. — Ne35.

10 Bioomocmi Bepxosnoi Paxu Yipainn.— 1995.— Nel5.— C1.99.

W Ogpiyiiinuii sicnux Yipainu.— 2000.— Ne48. (Jogatok 1, 2).

Ompumaro 09.2002
Pe3rome

B cTarbe aHAM3UPYIOTCSI HOPMBI 3aKOHO/IATEIILCTBA, PETYINPYIOIIHE YCIOBUS X0O3SHCTBEHHOTO UCTIONb-
30BaHUS JKeJIe3HOMOPOXKHBIX MOIbE3AHBIX My Tel. [Toka3aHo, 9TO TEPMIHOIOTHS B COOTBETCTBYOLINX 3aKOHAX
U HOpMax He YHH(HULIUPOBaHA, a, HanpuMep, B 3akoHe YKpanHbl «O Kelne3HOAOPOKHOM TPAaHCHOPTE)» HEeCo-
BIaZICHHE TOHATHI MEXAY YKPAMHCKHM M POCCHUICKUM TEKCTaMH OYEBHIHO U MOXKET Ha MPaKTHKE MTPUBECTH
K HEZIOpa3yMeHHMSIM.

[Ipennaraercs yHH(UIUPOBATH B HOPMATHBHBIX aKTaX O XKEJIE€3HOAOPOXKHOM TPAHCTIOPTE MPHMEHsIeMbIe
TePMUHBI U yTOUHUTH HEKOTOPBIE U3 HUX. Tak, TEPMHH «COOCTBEHHHK» MOIBE3AHBIX Iy TeH, Mpenaraercs 3a-
MEHHTb Ha TEPMHUH «BJIaJeNel» MOAbe3IHbIX MyTeil, KaK 3TO OCYIIECTBICHO B PYCCKOM MepeBoje TekcTa 3a-
KoHa «O JKeNe3HOTOPOKHOM TPAHCIIOPTE», TTOCKOJIBKY 3TO MO3BOJSET TOYHEE ONPENETUTh KPYT IPaBOOTHO-
HIEHHH, CIIOXKUBIIUXCS B UCIIOIB30BAHIH JKENIE3HOJOPOKHBIX MOIBE3AHBIX My Tei.

I'B. YEBOTAPBOBA

I. B. Yebomapvosa, suxnadau rxagheopu npaeo-

3Hascmea Kpumcoko2o eKoHOMIYH020 IHCmumymy
KHEY

ITPOBJIEMA TTPABOBOI'O PEI'YJIIOBAHHS
JTOHOPCTBA OPTAHIB B YKPAIHI

Po3BuTOK MeaMUYHOT HAyKH BiJKpUBa€e MEPCICKTUBU MOPSTYBAHHs JIIOACTBA Bifl OaraTtbox
HEBIJIIKOBHHX 3aXBOPIOBaHb. OHUM i3 HAWBaKIIMBILINX HANPSIMKIB IOCTYITy MEIUIMHU CTaB
PO3BUTOK TPAHCILIAHTOJNOTIT — HAYKH MO MepecaKyBaHHs OpraHiB i TKaHWH. JOCSTHEHHS B
il ramxysi JOCHUTh MUPOKO BimoMi. Takor JOMOMOTOI y CBiTI BXKE CKOPHUCTAIMCS OUTBII 5K
MiNBEHOH XBOPHX. Y CBITi )KMBYTH JIFOIH, SKUM Y)KUBJIEHHS JOHOPCHKUX HUPOK ITPOFOBKHIO
KUTTA Ha 40 pOKiB, cepls Ta MediHKM, BiinoBiaHO, — HA 25-30 pokiB. 3a MporHo3amu, BiKe
yepe3 KiJbka JIecATWIiTh Oiu3bko 50% omepauiii OymayTh MOB’si3aHi 3 TpaHCIUIAHTALI€0
opranis 1.

VYkpaiHa 1€ BiACTa€e B pO3BUTKY TPaHCILIAHTALil )KUTTEBO BAXKIMBUX OpraHiB. Y KJIiHIUHiA
MpakKTUILli B YKpaiHi 3aKpinuiacs TiIbKH TpaHCIUIAHTAIlis JOHOPCHKOT HUPKH, POTiBKH, €HIO-
KpUHHHUX TKaHWH i KIITHH, (QparMeHTiB KicTOK. Y KpaiHi 3 Maibke 50-MinbiioHHMM Hace-
JICHHSIM MaJjio O IIOPOKY BUKOHYBATHCS 2 THC. TPAHCIUIAHTALM HUPKHU, & IPOBOTUTHCS JIHIIIE
120-130 2. 3aificHEHO TIJILKK OJHY OTIEPALIO 3 TPAHCIUIAHTALlIT JIETEHE Ta KOMILIEKCY Ceplie-
JiereHi.

Lle MOSICHIOETHCS] TUMU [TTHOOKUMH COLiaTbHO-6KOHOMIYHIMU 3PYIICHHSIMH, SIKi IIEPexkKH-
Ba€ HaIlla KpaiHa, a TaKo)XK HEZOCKOHAIMM MTPaBOBUM PETYIIOBAHHSAM NMHUTaHb TPAHCIUIAHTALT
OpraHiB i TKAaHWUH JTFOJMHU.

© I'.B. Yeborapbosa, 2002
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Hebomapbosa I B. NMpobnema npaBoBoro peryrnoBaHHs JOHOPCTBA OpraHiB B YKpaiHi

[TpoTsirom TpuBasoro yacy B YkpaiHi 1i npoOieMu He Oyau BiperyiboBaHi 3aKOHOAABYO.
Bech cknmamHmMii KOMITIEKC 3aXO/iB, ITOB’I3aHUIM 3 TAKMMHU OMNEpalisMy, peai3yBaBcs Ha OC-
HOBi Haka3iB MiHicTepcTBa OXOPOHU 370poB’s. 16 numHsa 1999 p. Gyno yxBaneHo 3akoH Yk-
painn «IIpo TpaHCIUIaHTaLiK0 OPraHiB Ta iHIIMX aHATOMIYHUX Marepianis momuHi» 3. [Ipore
He BCi MeIMKW YKpaiHW CIIPUHHAIM Lel 3aKoH ofHO3Ha4HO. DaxiBlli i€l rany3i BBOKaOTh,
1110 BiH HE CHpUsIE€ Hi PO3BUTKOBI TPAHCIUIAHTOJIONI, Hi MOJIMIIEHHIO AisSUIBHOCTI AEp>KaBHUX,
KOMYHAJIbHUX 1 BiITNOBIIHUX HAyKOBUX 3aKiaiB 310poB’s 4. HemockoHamicTh 3aKOHY BOHH
OB’ SI3YIOTH 3 HE BI/IpiIJ.IeHI/IMI/I OCHOBHHMH TUTAHHAMH, JOHOPCHKAM 3a0€3MEUCHHSM.

Bpak moHopcekoro MaTeplany HUHI € HaWTOCTPIIo0 MpoOIeMoro aJmOTpchnnaHTaun
(mepecamKyBaHHS OpraHiB i TKAHUH BiJ] JIFOOMHU /10 monuHn). 1 Halfyacrime came 3 i€l TpH-
YMHMA Ha TepecapKyBaHHs TakWX BHYTPILIHIX OpraHiB, SK HHUpKa, MediHKa, ceple, Jikapi
HayTh JuIe B TOMY pasi, KoMK TpaaulliiiHe MeANKaMEHTO3HE YU XipypriuHe JiKyBaHHS BXe
HECTPOMOYKHE TOJITIITATH CTaH XBOPOTO ¥ BiH MPUPEUEHHI Ha IIBUIKY CMEPTD O

[Ipobnema TOHOPCHLKUX OPraHiB € 3arajbHOIO s BCIX KpaiH CBiTY, ane 1l BUPIIYIOTh THM
YH {HIIMM YUHOM. € IBa IULIXH OlepKaHHI JOHOPCHKUX OPraHiB: BIUTyYeHHS iX a0o B moMep-
7101, a00 B KUBOI JIFOMUHH, KOTPA 3TOJMIIACS CTATH JJOHOPOM.

Juckycii 3 mprBoIy MOXKIMBOCTI BUITyYEHHs OPraHiB y ’KMBOTO JOHOPA PO3TOPHYJIHCS BiX
noyarky 70-x pokiB XX cT. Y 1bOMy BapiaHTi € NEBHi MO3UTHUBHI 00CTaBUHH, 1[0 CTOCYHOTHCS
SKOCTI BUTy4eHOro oprany. OfHaK po3poOka TOCKOHATIIINX METOAIB BUIyYeHH: if 3a0e3me-
YeHHs 30epe’KeHHsT OpraHiB, OJep)KaHUX BiJl MEPTBOTO TiNla, BiIKpUBaE HEOOMEKEHI MOXKITH-
BOCTi TpaHcIUianTamii. Lle 3a0e3neunts ypsaTyBaHHS 310POB’ S )KUBUX JIIOACH, SIKIM BUTyUeH-
HS Oprafy IUIIXOM OINEPaTHBHOTO BTPYYaHHS CEPHO3HO IIKOIUTE.

Tomy BupimIeHHS TPoOIEMH JOHOPCHKUX OpraHiB ISl TPaHCIIAHTALI{ 32 paXyHOK PO3IIHU-
PEeHHA KoJla *KMBHUX AOHOPIB, BU3HAYEHHSA MiJCTaB AJISI MOXJIMBOTO OMEPATUBHOTO BTPYYaHHS,
3aKJIMKKA J0 POIMYIB XBOPUX MOAApYBaTH LIUM XBOPUM CBOi OpraHu, € HeOakaHuMm abo i
30BCiM HETIPUHHITHUMH, OCKIIBKH, PATYIOUYH JKUTTS 1 BiTHOBIIOIOYU 3OPOB’sI XBOPOTO, J0-
BOJMTHCS BOIHOYAC ITKOAUTH 30POB IO iHIIOT JIFOIMHH.

YV 3akoHOJABCTBI YKpaiHU MPO TPaHCIUTAHTAIliF0 HEMa€e METUYHOTO OOTPYHTYBaHHS yMOB,
3a SIKMX MOXJIMBO OpaTé OpraHd BiJl XHMBHX JOHOPIB. SIKIO mepecaKyBaHHS OpraHiB i TKa-
HUH BiJ Tpyna i )KUBOTO TOHOPa piBHO3HAYHE 32 CBOIMM pe3yJIbTaTaMu, € CEHC 3aKOHOJABUO
3a00pPOHUTH BUITYUEHHS OpTraHiB JUIs Ii€T METH Bif| )KMBHUX 0Ci0.

BuaaeTbes qOUIMBHIIINM IIISX OJIEP)KaHHSA OpraHiB [T TpaHCIIaHTALlil Bi Tpyna sk Haba-
raTo MepCreKTUBHIIINKA. Y CBiTi HE CBOEIO CMEPTIO M'MHE IyrKe Oararo Jrofei, Mpy oMY JesKi
XHi OpraHy MOXyTb OyTH BUKOPHCTaHI SIK TPAHCIUIAHTAHTH [UIs TIepecaHKyBaHHS XBOPHUM JIIO-
JSIM. AJle BIJTyUeHHSI LIMX OpraHiB Ma€ MPOBOJUTHCS SIKOMOTA paHillle Micyst KOHCTaranii cMepTi
JIOHOpa. A TOMY Jy>Ke BaITMBOTO 3HAYEHHS HaOyBae MUTAHHS MPO Te, 10 BBAKATH CMEPTIO.

3aranbHOBIZOMO: MPOONEMa BCTAHOBICHHS CMEPTi MO3KY JyXe CKIafHa. 3aBKIM CIiJ
BPaxOBYBAaTH, 10 OakaHHS JIiKapiB MAKCHMAIBHO CKOPOTHTH Yac imemii opraHlB MOXKe TpH-
3BECTH JI0 TOTO, 10 He OyIyTh BUKOPUCTAHI BCi METOIM Cy4acHOI peaHiMallii, SKi Jal0Th 3MO-
Iy BUBOJWTH XBOPHX 3i CTaHy KJiHIYHOT cMepTi. Po3poOiieHHS HOBUX KpHUTEpiiB CMepTi
iH/IMBila HA OCHOBI JiarHO3y CMEPTi MO3KY OyJIO JOCUTh BOXKKUM 3aBJaHHSM, aJie Terep BOHO
Bke BupimeHe. OAHUM i3 JocsrHeHb 3akoHy YkpaiHu «llpo TpaHcmnaHTauilo opraHiB Ta
IHIIMX aHATOMIYHUX MaTepialliB JIOMHI» € BBEJACHHS B MEUYHY MPAKTUKY Ta MpaBoBe (DiKCy-
BaHHS TOHATTS «CMEPTh MO3KY» B Hallliid kpaiHi (cT. 15).

OpHak JiarHo3 «CMepTh MO3KY» HE € JIOCTATHbOIO MiJICTABOO IS BUJTyYEHHS OpraHiB i
TKaHWH MepTBoro. Binowmi daxisii, Harpuknan npodecop A. €3ep, T. JleHkep, BBaKaIOTb, 1110
omepariii 3 TpaHCIUIAHTALlii OpraHiB Ha KOPUCTh TPETiX 0cid abo B iM’s CyCHiIbHO-KOPHCHUX
uisield BUMararoTh CIeElialbHOl 3roAu JOHOpa YW iHIIMX MpaBoBUX MiactaB. HasBHicTb abo
Opak Taxoi 3rofy, BUCJIOBJEHOI JOHOPOM, 3TiJHO 3 3aKOHOAABUOIO MPOLEAYPOIO, MPUPOIHO,
BU3HAYA€ KPMMiHAIBHO-NIPABOBY OLIHKY AisHHA 6. Huni B Hawmiii kpaiHi HalaKTUBHILIE TUCKY-
TY€ETBCS MUTAHHA PO MOJETb PETyTIOBaHHS BIJTYYE€HHSI OpPraHiB MEPTBHUX IS TPAHCIUIAHTALLI].

Jlo yxBayn 3akoHy Npo TpaHCIUIAHTAIlil0 B YKpaiHi disyia cucTeMa Mpe3yMIILii 3roau Ha
BWJIYYEHHS OpPraHiB — SKIIO TPOMASTHUH 3a )KUTTS SKUMOCh YMHOM HE BHCJIOBHUB CBO€T HE3ro-
au OyTH JOHOPOM Ticisi CMEPTi, HOro opraHyd MOIVIM aBTOMaru4HO BUKOPHUCTOBYBATHUCS IS
notped TpaHCIUIaHTAaLl.

Yaconuc Kuiscbkoro yHiBepcuTeTy npasa - 2002/4 55



Mpo6nemu UMBINLHOrO Ta rocnogapcbKoro npasa B YkpaiHi

UuHHM 3aK0H MMOCTAHOBIISIE: SKIIO 32 KUTTS TPOMAISIHAH HisSK HE BHCIOBHB CBOTO CTaB-
JICHHS 10 JIOHOPCTBA, TO B pa3i HEOOXiAHOCTI BMIIyYEeHHs OpraHiB HeoOXigHa 3roja Horo
ONU3bKHX. «AHATOMIYHI MaTepiaan y moMepiol MOBHOMITHLOT Ji€31aTHOT 0COOU MOXKYTh Oy TH
B3SITi 3a 3TOJI0I0 TMOAPYX K a00 pOIUUIB, SKi MPOXKUBAIH 3 HEIO JI0 CMepTi. Y TOMepinx He-
MIOBHOJTITHIX, 0OMeXxeHo Jie3naTHux abo Hemie3naTHUX 0cid aHaTOMIYHI Marepiann MOXYTb
OyTH B3ATI 3a 3r0OI0I0 IXHIX 3aKOHHMX MPEICTABHUKIB» 7.

Ha gymky uieniB Acouianii TpaHCIUIAHTONOTIB YKpaiHu, 3aKoH, aKuii yxBanuina Bepxos-
Ha Pama Ykpainu, okpeMHMH CBOIMH MOJIOKEHHSAME 3HAYHO YCKIIQAHUB POOOTY (axiBIliB 3 Tie-
pecaKyBaHHs opraHiB. TpaHCIIaHTOOTH BBAXAKOTh, 110 YHHHUI 3aKOH OiJIbIIOK Mipoto 3a-
XUIINAE TpaBa MOMEPJINX, a He XBOPHUX, AKi MalOTh MoTpedy B MepecaykyBaHHI iM JKUTTEBO
BOXIIMBUX opraHiB. OpepikaTyl 3rofly poanyYiB 4acTo OyBae IOCHTH CKJIAJHO, TOMY HEMallo
XBOPUX JItOfieH, siki MOTpebyIoTh onepaui’f HOMMPAIOTh, TaK i HE JOUEKABIIUCH IIepPecaKyBaH-
Hsl, OCKIJIbKH OpaKye JIOHOPCHKHX OpraHis 8,

[poBinni taxiBui 3 npasa i TpaHCTITAHTOMNOTi{ TPOTH KOXXHOT 3 MOJIEIICH PeryItoBaHHs BH-
Jy4YeHHs OpraHiB MOMEPIIUX BUCYBAIOTH JOCUTH PO3yMHI 3amepeueHHs. HeoOxiqHo po3misHy-
TH JIeTaJIbHIIIEe BCi MOXKJIMBI MOJIeNTi Ta iX BapiaHTH, 11100 BUpILIeHHs I1i€l mpobieMn MakcH-
MaJIbHO BpaxXyBallo iHTEpecH JJOHOpa i peluIieHTa.

Mooenv «nepedbauysanoi 3200u» uu «npe3ymnyis 3200u» 3aCTOCOBYEThCS B 0ararbox
€BPOIEMCHKUX KpaiHax 1 IPaKTUKyeThes B Pocii 9. 3a 1iero MomeuIio, SKIIO JIFOAUHA 3 SKHXOCh
MPUYUH He Xoue, moO micis ii cMepTi i opraHu Oyl BUKOPHCTaHI JUTS MepecapkyBaHHs
iHIIIMM JTIFONIIM, BOHA TIOBMHHA 3a3/1aJieTiib 3pOOHTH BilMOBiIHY 3asBY, TOOTO TOii, XTO X04e 3a-
XHCTUTH CBOE MPABO Ha HCIIOTOpKaHHiCTL micis CMepTi Ma€e HacaMIiepel] aKTHBHO BHCIIOBUTH
CBOIO BOJIO. B TaKomy pasi micns cMepTi JroAKHHY i OpraHd He MOXYTh OyTH BI/IKOpI/ICTaHl Ut
TpaHcmaHTauii. SAKio x Takoro 3aNepPEeyeHHs HEMAE, TO TPHITYCKAEThCs HasIBHICTb il 3roau
Ha MOCMEPTHE BUKOPHCTAHHS 11 OpraHiB JIsl epecamKyBaHHs MallieHTaM, sKi IbOro moTpedy-
10Th, 1 3roJ1a poaNUiB He 000B’s3K0Ba. Ll Moaenb cnpuse 301NbIIEHHIO KiJTbKOCTI €KCIUIaH-
TaIiif, TOMy II0 OPTaHd MOXXYTh BUIIyYaTUCS i y THX, XTO HE BHCJIOBIIOBAB CBOEI BOIi 3 I[hO-
O MPHUBOLY. SIK HACTIIOK — 3MEHIIYETHCS HecTaya JOHOPCHKUX OpTaHiB.

OpHak i3 3aCTOCYBaHHSM L€l MOJeNli BUHUKAE HU3Ka iHmMX nmpobiem. [lo-nepire, BeTa-
HOBIIEHHS (akTy, M Oysa Bioma JikapeBi BOJIA MOTEHLIHHOTO TOHOPA 11100 3a00POHH TpaHC-
MiaHTauii oro oprauis. ['apaHTii, 1110 BOJIs XBOPOro — MOTEHLIHHOTO KilieHTa — Oyzie BigoMma,
MOXYTh BUSBUTHCH HemocTaTHIMU. [lo-apyre, mocrae mATaHHS: YM MOXKHA BBa)YKATH 3rOJOI0
MalrieHTa — NOTEHIIITHOTO JIOHOpa, KoM HEeMaE MPHKUTTEBOTO BOJICBHUSBICHHS 3 TPHBOLY
MOYUIMBOT MMOCMEPTHOT TpaHCIUTaHTAallil Horo opraHiB. ONMOHEHTH IIi€l MOfIeNli BBYKAIOTb, 1110
B TAKOMY pa3i MOKHA MPHUITYCTHUTH, IO BiH HE 3roJleH Ha TpacIUIaHTallito, ajpke o0uaBa BUC-
HOBKHU I'PYHTYIOThCSl Ha MpUMyIieHHsX. Ta abo iHIa ais, cnpsiMoBaHa Ha JIIOAUHY BCymeped it
BOJi, Ha3UBAETCS HACHIIAM 10, fxmio % 3aKOHOIABYO 30603’ﬂ3am TPOMAaJIsH 33 JKUTTS BUC-
cMepTi, TO e 6 03HAYaNo iCTOTHE MOPYIICHHS MPaB MOTEHIIHHOTO TOHOPA, OCKIIBKH, 3TiTHO
3i cT. 34 KoHctuTyuii Ykpainu, KOKHOMY rapaHTy€eThCs TIPABO Ha BiJIbHE BUPAXKEHHS CBOIX TO-
s iB i nepexonans 1. YV Pocilicekilt ®emepaltii HE3romy 3 BUIYUEHHIM OPraHiB MOMEPIIOTo
MOXYTb BUCJIOBUTH POJUYi JOHOPA, a HE TUIbKHM BiH caM (cT. 8§ 3akoHy PD «IIpo TpaHcmian-
Talilo opraxis i (a00) TKaHUH JOAUHWY). TakuM YMHOM, HEraTUBHA CTOPOHA i€l MoAeni mo-
JSITa€ B MOPYIIEHHI OCHOBHUX KOHCTUTYIIWHUX TpaB TPOMaIsSHUHA, a TIO3UTHBHA — B PO3ILH-
PEHHI MOXKJIMBOCTEH IJIsl TpaHCIIIaHTALlii.

[Hak1moro € mModens guxnonomarnoi 3200u. B Takiit Mmozeni € Kinbka BapianTiB. [leprmii —
e MoO0enb 8)3bK0I 3200u, OTIepTa Ha YiTKO BUpakeHy 3rofy. B €Bpomi BoHa Hije He 3acToco-
BY€TbCsl, ajie Oyna 3alpoNOHOBAaHA B 3aKOHOIMPOEKTi MapTil «3eJ1eHUX» 1 He3aNeXHUX Jerny-
taris ®PH 12, 3a mieto Mozetio, 6e3 IOpUINIHO 0POPMIIEHOT 3O KOXKHOT JIFOIMUHY HA BH-
KOPHCTaHHS 11 OprafiB i TKQaHWH JIiKap He Mae MMpaBa MPOBOJUTH BIUTYUYESHHS, X0 O SIK XTOCh
OyB y 1iboMy 3aiHTepecoBanuii. [Ipote B peanizamii miei Moneni KpueThcs HebGe3mneka, 1o J0-
HOpIiB BUABHUTLCS JyXKe MaJlo, III0 cepejl HUX He Oy/e Jitoel, ki 0akaiu noxepTByBaTH CBOT
OpraHu Jjis TpaHCIJIaHTAallii, ajle He BUCJIOBHIIN 11e Oa)KaHHS JOCUTH YiTKO 3a JKUTTS, TOMY IO
BKe OyJM HeCTIPOMOXKHI Lie 3po0uTH, 60 TOMY, 1110 MPO HEOOXiAHICTH YiTKO BUPAXKEHOT 3rOAH
im Hi"OrO HE OYyJI0 BiZOMO.
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Hpyruii BapianT — mModens po3uuperoi 3200u, KOJu 3rof0K0 Ha TPaHCIJIaHTAaLil0 OpraHiB
TICIIST CMEPTi BBAYKAETHCS HE TIJIBKY BOJICBHSBICHHS TOHOPA 33 XKHTTS, a i pOIUUiB IOMEPIIO-
ro. Lls mMoaens Haiimommupenima B €Bpori. CnabkuM MiceM TYT € Te, IO BUPIICHHS
JOBipsIETBCS poIMYaM, TOOTO iHIIUM JFOIAM. SIKIIO 3a )KUTTA rPOMaHUH HE BUCJIOBUB CBOET
BOJTi 3 IOTO MPHUBO/IY, TO AyMKa PiHHX IFO BOJIIO HE 3aMiHNTh. [Ipu IbOMY MOXKe CTaTHCS, 110
JUTS PONIMYiB BJIACHI YSIBJIGHHS PO Lie OyIyTh BAXJIMBIILIMMU 32 YSABJICHHS nomepioro. JloBipu-
TH BUpIlLIEHHS BOTO MUTAHHA POJUYEB] O3HAYAE AOBIPUTU MOTO iHILIIK JHOAUHI, 1 MOXKHA OY-
710 O TOBIpUTH 1€ BUPIIIUTH TPeTiit 0cobi, To6TO Jikapesi. [Ipobiema aenio mom’sKInyeThCst
Ti€r0 00CTaBMHOIO, IO PiJIHi OMEPNIOTO B IbOMY pa3i € BUpa3HUKAMH HE BJIACHOT JyMKH, a
BOJIi IOMepIioro. BoHM po3risgaioThes sIK HalJOCTOBIpHillIe J)Kepesio BOJi MOMEpIIoro, KOTpy
BiH, MOJKJIUBO, KOJINCh BHUCJIOBUB.

[Tpotu Mozeni po3MIMPEHOT 3rofu BUCYBAETLCS TaKe 3alepedeHHsl, 10 pOAuyi Ha Yac He-
CToAiIBaHOT cMepTi ONM3bKOT JIOAMHUA HECTIPOMOXHI BCEOIUHO i YiTKO OCSTHYTH CHUTYaLilo,
OCKIJIbKY BUPILICHHS TaKol MpoOlieMH, sSIK TPaHCIUIAHTALlis OpTaHiB TOMEPIIOTO, IS HUX 3a Ta-
KX 00CTaBHH € HaAMiPHUAM IICUXOJOTIYHIM HaBaHTAKECHHSIM.

SIKImIo 3amuTyBaTH 3roJM POAMUiB, — L€ MEBHOIO MipOI0 MPH3BEAe 10 3MEHIIEHHS Ynclia
OJIep’KyBaHUX TPAHCIUIAHTAHTIB, 00 3 Pi3HUX MpPUYMH (HENOCTATHil piBEHb OCBiYEHOCTI,
peniriiini BipyBaHHS, HEPO3YMiHHS CYTi TOTO, IO BilOyBa€ThCs, i T. iH.) MOXKYTh BUHUKATH
BiJIMOBY POIMYIB BiJ| TAKUX A03BOJIIB.

VYei ni mipkyBanHa crnioHykaimu 1990 p. poGody Tpyrny TpaHCIJIAHTAIMHWUX LEHTPIB i
HiMenpKui (OHJ TPaHCIUIAHTALIl OpraHiB po3poOUTH TaK 3BaHY iHgopmayitiny modens 3.
CyTb ii Taka: SKIO0 HEMA€E YiTKOTO BOJEBHSBICHHS MOTEHIIHHOIO JOHOPA, 3aTy4arOThCs 10
BUPIIIEHHs POJHYi, ajle BOHU He MOBUHHI MPUHMATH pillleHHs (Ha BiAMiHy BiJ MOJeJi po3IIn-
penoi 3roau.) Iicist indopMyBaHHS TX PO MOXJIUBICTH TpaHCIUIAHTALli OpraHiB BOHU MPOTS-
TOM MIEBHOTO BU3HAYEHOTO Yacy MOXYTh BHCJIOBHTH CBOFO 3TOMY UM HE3rofy. SIKII0 mpoTsaroM
BCTAHOBIICHOTO CTPOKY BOHHU HE 3asBIISTH PO CBOIO HE3TOy, TPAHCIUIAHTAIS MOXIIUBA. Ta-
KHM YMHOM, Ti pOJHUi, sIKi He 0a)karoTh BUPIIITYBATH 1€ TTMTAHHS, YU TO BHACIIIOK eMOIiiiHO-
ro TiepeHanpyXeHHs, Y1 TO 0aiIy:KocTi, MOXKYTh HE TIPHIAMATH PillIeHHS.

O4eBHIHOIO B0 11i€1 MOJIeNi € Te, 110 MOBYAHHS POAMYIB TicCIs 3aKiHYCHHS TIEBHOTO
(BH3HAYEHOI'0) CTPOKY PO3MNIAAAETHCSA K TXHS 3rofia Ha BUJIYYCHHsI OPraHiB y IOMEpJoro po-
Q4a, a [e CYNepeuuTh 3aralbHOMY HPaBOMOPSIKY, 3TiAHO 3 SKUM MOBYaHHS HEe MOXKe OyTH
BU3HAHE BUSIBOM 3TOIH.

Byio sanponoroBaHo Take BIOCKOHAIIGHHS: JIKap MPOBOAMTE 3 PoAnYaMu Geciy, mosic-
HIOE iM MOXTHBICTh TPAaHCIUTAHTALii, TOBIZOMJISE, IO MPOTSTOM MEBHOTO CTPOKY BOHH MO-
KYTh BUCIIOBUTH CBOIO 3TOJly UM HE3rOJy Ha BUJIYYCHHs OPraHiB, i HArOJOWIYE, IO B TOMY
pasi, SIKIIO BOHU HE BHUCIOBJATH CBOTO PilllCHHS MPOTATOM BU3HAYEHOTO TEPMiHY, 1e Oye
PO3ILiHEHO sK TXHS 3rofia Ha BHIYYEHHs OpraHiB MOMEpIJIOro AJis TpaHCIulaHTanii. Pomudi Ma-
10Th MOBIJIOMHTH JIiKaps y BiAmoBimHii ¢hopmi, 110 M 3po3yMisi BapiaHTH Aiid. Y TakoMy BU-
MaJIKy MOBYaHHS MOXKHA Oyze po3IIsIaTH sIK 3rofy 3a MONepeTHbOI JOMOBIEHICTIO CTOpIH.
Ha nymky npodecopa TaymiTua, 1eit BapiaHT BpaXxoBy€e HalOibIIy KiJIbKICTh MPOOJeM i, OT-
XKe, 3 oIy 6araThox JOCITIAHUKIB, Mae HaiOibIIe nepesar 14,

s Mozenb BpaxoBy€ BOJO MOMEPIIOTO, SIKIIO BiH 3a XUTTS BUCJIOBUB CBOIO 3TOJly UM He-
3rofy Ha MOXITUBY TPaHCIUIAHTALF0. SIKIO YiTKOTO BUpaKEHHS HOTO BOJIi HEMAa€, BUPIIIECHHS
MUTaHHSI TIEPEXOUTh O POANYIB, SKi, MOXKIIUBO, Kpalle 3HAIOTh BOJIO TOMEPIIOTro, HiX iHIII
ocoOu. SIKImo poaudi 3 pi3HUX MPUYMH HE XOUYTh MPUAMATH PillieHHS, BOHW MalOTh MOX-
JIMBICTh yTPUMATHCS, i BOJHOYAC I MOJISJIb HE 3aKpUBA€E MEIUIMHI JIOCTYITY JI0 OpraHiB, sKi
MO)KHA BUKOPHCTATHU JJIsl BPATYBAHHS JKUTTS iHIIUX JTIOEH.

3 omsily Ha BUKJIQJICHE BUILE MOXHA 3pOOUTH BUCHOBOK, 1[0 ONTUMAJIbHUM BUPILIEHHAM
npobiiemMu HecTadi JIOHOPCBKHX OpraiB Jis TpchnnaHTauu Oyna 6 mpuKUTTEBA 3roa ToH-
HU Ha BUJyYCHHS! il OpraHiB Julst TpaHCIUTAHTaNT 1micsis T CMepTl Le 385110 6 ipoGnemy 3’sicy-
BaHHS CTABJICHHS MOTEHIIHHOTO TOHOpA 0 TPaHCIUIaHTAlii HOro opraHiB, a Takox He Oyio 6
noTpeOu MepekiaaaTH BUPIIEHHS [IbOT0 MUTAaHHS Ha poanyiB. HUHI B 6ararboX eKOHOMIUHO
PO3BHHEHHX KpalHax Jy’ke MOIIUPEHi Tak 3BaHi «aKTH AapyBaHHS»: 3[0POBIi JIIOAN 3alOBHIO-
I0Th ClieliajibHi JOHOPCHKI KapTKH, B AKUX HamucaHo: «J103BossAto B pa3i HAaroi cMepTi BUKO-
pPHUCTOBYBaTH MOi OpraHu A TpaHcmnantauii». ¥ CLUHA, nanpukiiag, 1968 p. Oysio yxBaieHo
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3aKoH 1po aHatoMiuHuil napyHok (Uniform Anatomical Gift Act). KoxHuit rpomaasiHiH, STKHiA
Jocsr 18-Tu pokiB, MOXKe 3amoBifaTH Bci a00 OKpeMi YaCTHHU CBOTO Tijia Micis Horo cMepTi
Juts TpaHcrianTanii. Led nap ¢ikcyerbes y BUMIAAI YCHOTO BUPAKEHHS BOJIi UM IIIJISIXOM 3a-
MOBHEHHS CIellialbHOT IOHOPChKOT KapTku. [Ipolieaypa ofxepikaHHs KApTKH JJOHOPA YacTill 3a
BCe BiOyBaeThes i yac ohopmiieHHs nocBiqueHs BoAiie. [1ana loan [Taemno I1 Taki napyBaH-
Hsl Ha3BaB MiKPOBiATBOPEHHSM moxasury Xpucra 15,

Ernuno BaxknuBo, mo6 noziOHa mpolleaypa rapaHTyBajia IpaBo iHAWBiA BiaaTH opran
MiCIsl cCMepTi, OAHOYACHO 0o0epirarodn Horo mpaBo BiIMOBHUTHCS. [OTOBHICTH IO JTOHOPCTBA
OpraHiB Hifle He peeECTPYEThCs W HisiKi BiIOMOCTI Mpo 1ie He MO)KHA 30upatu i 30epiratu. B
pasi 3MiHU CBOTO pillleHHs 0co0a MOXKe TMPOCTO 3HUIIUTH IIe MOCBimYeHHs. SIkOu B YkpaiHi
B/IAJIOCS 3aMOYaTKyBaTH TaKi aKTH, 3a0ip opraHiB [y TpaHCIUIaHTalil Habarato CrpoOCTHUBCS
0, i mixapi 3Moru O JOMOMOITH HE3PiBHSIHHO OiNbIIIN KiTBKOCTI TSXKKOXBOPHX.

[Tporte piBeHb yCBiTOMIEHHA YKPaiHCHKUM HACEJIEHHSM L€l BAXKJIMBOI MpoOIeMn HEBUCO-
kui. | sskOn B YKpaiHi 3apa3 yBesu akT AapyBaHHs, Horo, MaOyTh, mianucaau 6 oquHui. Ha-
1ie CyCHiJIbCTBO IIl¢ HE TOTOBE JO MO3WUTHBHOTO BUPIIIEHHS MpoOJeMU MOHOPCTBA. AHali3
myOunikanii y 3acobax macoBoi iHpopmarlii CBiIUUTbh, 110 TPOMajChka JyMKa IIOI0 TpaHC-
mianTosorii B Ykpaiui a6o ve copmysanach, abo HerarusHa 10, [IpudnHaMu Takoro CTaBJieH-
HSl CYyCHLIBCTBA € HEOCTATHS YW OCYIUIMBa iHpopMaLis npo TpaHcmmaHTauito. 3MI vacrimie
JIPYKYIOTh HETaTWBHI MaTrepiajii Mpo TpaHCcIUiaHTalito. [poMagsHam Opakye 00’ €KTHBHHX
BiJOMOCTEH MpPO MOMJIMBOCTI IIbOTO HOBOTO IPOTPECUBHOTO METOAY BPATYBAHHS JKUTTS
panime G6e3HaniiiHo xBopux Jitoaeid. CIILIA BupimyBanu 3aKoHOAaBYY MpoOJieMy TpaHCIUIaH-
Tallii 6araro pokis, ajie TaM caM Mpe3uJIeHT Peliran 3BepTaBcs 10 HaIlii 3 MPOXaHHIM YCiJISIKO
JiorioMarary ciy>k0i TpaHcIulaHTalii. YkpaiHa Mo)ke BUKOPHUCTATH 3aXiJHUH T0CBix abu mpoii-
TH 1€l IUISIX 3HAYHO LIBH/IIIE.

Merta — 30ibIICHHS TOYKEPTBYBAHb OPTaHiB JJIsl BPATYBaHHS JKUTTS JIFONEH Ma€e OCATaTH-
¢ BIIKPUTOIO JMCKYCI€r0 B CYCIiIbCTBI. JlepxaBHi, MeMuHi, opraHisaiii i ycTaHOBH, LIEpK-
Ba MarOTh MPOOYIUTH CIIBYYTTS JIFOAEH 10 TUX XBOPHX, 5Ki MepeOyBalOTh Y KPUTHYHIN CUTY-
arii i 1iJIKOM 3aJieXkarh BiJl TOKEPTBYBaHHS JKUTTEBO BAXKIIMBUX OPraHiB, a TAKOX JIOBipH 110
THX, XTO Tiepecajpkye i opranu. Lle nacte 3mory chopmyBaTyt MO3UTUBHE CIIPUIHSTTS IIUPO-
KMMHU BEPCTBaMHU HacelleHHsI MOXKIIMBOTO JJOHOPCTBA IMTiC/s CMEpTi.

BonHouac HeoOXiHO BIOCKOHANIOBATH HOPMAaTuBHY 0a3sy, L0 PEryjroe€ NpodieMy IMo-
CMEpPTHOTO JTOHOPCTBA OpraniB. HeoOXximHO BHeCTH 3MiHM [0 3aKOHOAABCTBAa YKpalHH TPO
TpaHCIIAHTALLi 0, 3aKPIMUBIIN HE TiJIbKH MOXJIMBICTh MPUKUTTEBOTO PO3MOPSIKEHHS CBOTMH
opraHaMH IicJIsi CMepTi JUIs TpaHCIUIaHTalil (aKTiB 1apyBaHHs), & i Ipoueaypy TOKyMeHTalb-
HOro oopMIICHHSI TAKMX aKTiB y BUIVISAI KapTKU JOHOpPA AJIsl 0COOH, SKa ajna 3rofy Ha BHITY-
4eHHs OpraHiB i3 Tija B pasi ii cMepri.

Konu micnsa cmepti sxoi-HeOynp 0coOM He 3ajMIIAETHCS HIKOrO MiITBepAXKeHHs 11 cTaB-
JICHHS 110 BITyYeHHS OpraHiB, Tpeba 3alydaTH pOAUYiB TIOMEPIOTO IS BUPIMICHHS MUTAHHS
PO MOXITMBICTh BUKOPHCTATH HOTO OpPraHu AJIsl TpaHCIUIaHTanii. [Ipu mpoMy ciig 3actocyBa-
TH 800CKOHANEHUI 8apianm ingopmayitinoi modeni: SKIIO0 POIUdi 3 Pi3HUX MPUUYMH HE XOUYTh
NpUIMaTH PillIeHHS, y HAX € MOXJIUBICTh HE pHiMaTH Horo. /I iboro HeoOXiAHO AeTaNbHO
3aKpINUTH HE TUTBKHU TaKUi BapiaHT iHpopMauiifHOT MOJeNi B 3aKOHi, a if mpoueaypHi MUTaHHS
1010 Kojia 0ci0, sIKi MaloTh MpaBoO JAaTH 3rofy ado0 HEe3roAy Ha BUIIyUEHHs OpraHiB, a TaKOX
po3poOuTH (GopMY, B SIKiii poaHyi MOBHHHI OyIyTh MOBIJOMHTH, IO iM 3p03yMiJli BapiaHTH Jil.

[Ipobnemu moHOPCHKOTO 3a0e3neueHHs TpaHCIJIaHTallii OpraHiB i TKAHWH JTOCUTH CyTie-
pewnuBi. JlocArTH BUpilIEHHs MPOOJIEMH, 110 He BUKIIMKaNa O CyMHiBiB, Ma0yTh, HEMOXKITHBO.
Tinbku BHACTIIOK BiIKPUTOT TUCKYCIi 3 IMX MATaHb MOXKHA BUPOOUTH ONTUMAIILHUI BapiaHT
3a0e3Mne4eHHs! JIiKapHi JOHOPCHKUMH OpraHaMu i, TAKMM YMHOM, AOIOMOITH THCSYaM CMep-
TeJIbHO XBOpuUX Jtoned. [IpaBoBe perysroBaHHA MUTaHb JAOHOPCHKOrO 3a0e3leueHHs! JacTh
3MOTy SIKHAMIIUpPIIE 3aCTOCOBYBATH IIF0 CyYacHY MEAWYHY TEXHOJOTiI0, KOTpa Japye Ipyre
KHTTS JeCSITKaM THCSY XBOPUX CHOTOIHI i Mmogapye MijbiOHaM — 3aBTpa.
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Ompumano 5.07.2002 p.
Pesrome

B crarbe aHanm3upyroTcs mpoOnemMbl MPaBOBOTO PEryaMpoBaHKs JOHOPCTBA YEJIOBEYECKHUX OPraHOB B
VYkpauHe. PaccmarpuBas TpaHCIIAHTOJIOTUEO OPraHOB KaK OJMH M3 NEPCIEKTUBHBIX HANPaBICHUN MUPOBOI
MEIMLMHBI, CTaThsl OCBEIAeT ANCKYCCHOHHBIE MPABOBbIC MPOOJIEMBbI, PEIIeHHEe KOTOPBIX OyIeT cnocoOCTBO-
BaTh MOJTYy4YSHUIO XHPYpPraMu HEOOXOAUMBIX OPraHOB Ul TPaHCIUIAHTALHH.

BriBozbI: HEOOXOMMO BHECTH M3MEHEHUsI B 3aKOH YKPauHb! O TPAHCIUIAHTALMU OPraHoB, KOTOPBIN JacT
MPaBO YeJI0BEKy eIIE NP >KM3HU PACTIopsKaThCsi CBOMMH OpraHaMy MOCTIe eT0 CMEPTH U Y3aKOHUT HPOLEy-
Py IOKYMEHTaJIBHOTO O(QOPMIICHHS TaKMX aKTOB, @ TAKXKE ONPEASINTE HOPMAaTHBHO-IPOLETY PHBIE BOTIPOCHI,
CBSI3aHHBIE C pa3pelIeHUsIMH POJCTBEHHUKOB yMEPILIEro Ha W3BJIEYEHHE U MCIOIb30BaHUE €r0 OPraHoB AN
TpaHciulantanuu. [IpaBoBoe yperynuposanue npobieM obecriedeH st 6OTEHULBI JOHOPCKUMH OpraHaMy M03-
BOJIUT LIMPOKO NPUMEHSTh COBPEMEHHYI0 MEIULIMHCKYIO TEXHOJIOTHIO B JICYEHUHU TSKENO OONBHBIX.

B.1O. IIIEMOHAEB

Bonooumup ROpiiiosuu Illemonacs, acucmenm
Ooecvkoi 0epacaroi MopcoKkoi akademil

3ATAJIBHA ABAPIS SAK NIACTABA BUHUKHEHHSA
OUBIJIBHUX ITPABOBIZTHOCHH

Kpanigikaliis UUBiNBHAX MPaBOBiIIHOCHH, 110 BUHWKAIOTH YHACIiJOK 3arajbHOI aBapil
MOPCBHKHUX CYJIeH, SIK 3000B’3aJIbHUX, 1 BiAMOBiAHA X XapaKTePUCTUKA JIUIIAE, OAHAK, 3aIlH-
TaHHS MPO KOJIO HOPM, 1[I0 MOXHA, B pa3i MOTpeOu, JOJATKOBO 3aCTOCOBYBATH JJIsl BPETyJIHO-
BaHHS TUX Y¥ IHIIMUX BiJTHOCHUH, SIKi MOCTAIOTh Y 3B’S3KYy 3 TaKOIO aBapiero.

© B.1O. lllemonaes, 2002

Yaconuc Kuiscbkoro yHiBepcuTeTy npasa - 2002/4 59






LllemoHaes B.fO. 3aranbHa aBapis fK nigctasa BUHMKHEHHS LMBINbHNX NPaBOBIGHOCKH

(hakTu pearbHOro XUTTA, 3 SIKUMH HOPMH LIMBUIBHOTO MMpaBa MOB’S3YIOTh yCTaHOBIIEHHS,
3MiHy YM IIPUNMHEHHS CY0’ €KTUBHUX LIUBIIBHMX MpaB Ta 0008’ A3KiB ©.

XapakTepu3youn 110 MPaBOBY KaTeropiro, BapTO BPaxOBYyBaTH, 10 Tpeda pO3pi3HATH
IOPUINYHI (PaKTH | Tak 3BaHi OPUINYHI YMOBU — 0OCTABUHH, KOTPi MalOTh FOPUANYHE 3HAUECH-
HS JUIs HACcTaHHS MPaBOBUX HACIIJKiB, alle MOB’si3aHi 3 HUMH He Oe3rocepellHbo, a 4epes
MPOMiXHI JTaHKu 7.

[TimcraBot0 BUHUKHEHHS MPABOBIJHOCHH 32 yMoB 3arajapbHOI aBapii € Jii, cipsMoBaHi Ha
3amo0iraHHs MIKOMi, IO 3arpoXKye cynuy, Gpaxry if BaHTaxy.

s HacTaHHS IOPUIMYHHUX HACIIIKIB MOKe OyTH JOCTAaTHIM HasSBHICTB i OMHOTO I0pUINY-
Horo ¢axty. OgHaK MepeBaXHO WIAETHCS MPO HU3KY (aKTiB, cepel SIKUX PO3Pi3HSIOTh: IPyILy
@aKTiB IOPUINYHUX (KibKa (PaKTUYHUX OOCTABHH, KOXKHA 3 SKUX MOXKE 3alIKOJIUTH); FOPHIUY-
HUH (d)aKTMqHMM) CKJIaJl — CHCTEMY IOPMIAMYHIX (paKTlB MOB’s13aHUX MiX CO0OI0 Tak, 110 Npa-
BOBi HACIiZIK HACTAIOTh JIULIE TOJi, KOJIM HAsIBHI BCi €JIEeMEHTH LIbOTO CKIIay.

Sk mpaBmIIO, TpyNa IOPUINYHUX (AKTIB OXOILIIOE OJHOPIAHI SBHUILA.

IOpuanunwmii cxiaan 00’ e€Hy€e B3aEMO3aJIeKHI €JIEMEHTH, KOXKEeH i3 SKMX OKpeMO B3arali
MOYKe HEe MaTH MPaBOBOTO 3HAUEHHs a00 MOPOKYE HE Ti HACHIJIKHU, SKUX MPArHyIu cy0’ €KTH
npasa 8.

AOU BUHUKJIO IPABO HA PO3MOALT BUTPAT, OHECEHUX IS 3aro0iraHHs 3arajibHiil Hebe3-
newi, 1o BUHUKIIA B MIPOLECi MOPCHKOTO MepeBe3eHHs (3araibHol aBapii), Mae OyTH rOpUINY-
HUI ckian: 1) HasBHICTB 3arajbHOT HeOe3MeKH Uil cynHa, GppaxTy it BaHTaxy, sKa MOXKe I0-
CTaTH, HAIIPHUKJIIA/l, YHACTIIOK IITOPMY, YparaHy TOIIO YU IPaBONOPYIIEHHS (HEMPaBOMipHIX
Ilift TpeTix ocib abo wieHiB ekinaxy cyJHa — nepeBi3HuKa); 2) CBioMi 3axoau AJis 3anodira-
HS Takiii HeOesmeli, MoB’sI3aHi 3 BUTpaTaMH Ta 30UTKaMHU.

Taki 00cTaBUHH, SIK OKpeMi MO He MOPOAXKYIOTh IPABOBITHOCHH PO3MOAITY 30UTKIB 3a-
rajqbHOI aBapii, BOHM — JIMIIE eTall Ha LUIIXY 10 iX BUHUKHEHHS, OHAK y CYKYITHOCTI 1i 00-
CTaBHHU CTBOPIOIOTh IOPUAWYHUI CKJIAJ, IO CTA€ IMiJCTABOIO JJIsi BUHUKHEHHS LUBITBHUX
MPaBOBITHOCHH.

BonHouac Takuit BHCHOBOK, X0 i Ja€ 3MOTY BH3HAUUTH €JIEMEHTH IOPHIMYHOTO CKIIAMY, €
MiICTaBOKO JIJIsi BUHUKHEHHS 3000B’s3aHb LIOA0 PO3MOiTy 30MTKIB Bif 3arajibHOi aBapii i
BiJILIKO{yBaHHsI MOTEPIIIOMY yYaCHUKOBI MOPCBKOTO MiAMPUEMCTBA YaCTHUHU HOro 30MUTKIB,
aje numiae 0e3 BiAMOBiAl 3allUTaHHA, AKa CyTHICTh NMPaBOMIpHUX Hilf, COpSIMOBAHUX Ha 3a-
noOiranHs 3aranbHili HeOe3neL;.

Tum yacom, 1ie 3aUTaHHS CTAHOBHUThH CYTTEBHI iHTEpeC, OCKIJIBKU came BiJ BilMoBili Ha
HBOTO 3aJIEXKHTH i 3’sICyBaHHS TaKol BaXJIMBOI OOCTaBUHH: YW BapTO PO3IISNATH 3arajibHy
aBapito SK MifcTaBy s 3BUTbHEHHS BiJl BiJINMOBiIaIbHOCTI 32 JOTOBOPOM MOPCBHKOTO TiepeBe-
3CHHS, & YU 111 BUHUKHEHHS HOBUX 3000B’s13aHb 3 BiIIKOIyBaHHS 30UTKiB? BinnoBian Oyae
BU3HAYATH i Iepeslik HOpM LHMBITLHOTO 3aKOHOABCTBA (Hacammepea — LIMBinbHOrO KoxeKCy
YPCP, unHHOTO TOHUHI), [0 MOXKYTh CyOCHIiapHO 3aCTOCOBYBATHCS LIONO PO3IOALTY 30UTKIB
YHACIiZIOK 3arajbHoT aBapil

1106 BW3HAYMTHU CYTh 3arajibHOI aBapii SK MiICTaBW Ui BUHUKHEHHS IMBIILHUX Tpa-
BOBiIHOCHH, HEOOXiTHO BCTAHOBUTH HAJISXKHICTB JIill, 1110 BigOyHcs 32 yMOB 3arajibHOT aBapii,
JIO0 TOTO YM iHIIOTO BUAY OPUANYHUX (aKTiB.

KnacudikyBaru ropuanyni GpakTu MOXKHA 32 PI3HUMHU TiICTaBaMH.

3ane)XHO BiJ XapakTepy HAcHiIKiB pO3pi3HSIIOTH IPABOBCTAHOBIIOBAJBHI, MPABO3MiHIO-
BaJIbHI i MPaBOMPHUITMHIOBAIBHI IOPUANYHI QaKTH.

3ane)kHO BijJl HAIBHOCTI i XapaKkTepy BOJILOBOTO €JIeMEHTa — «BOJIbOBUI KpUTepiit» (ciij
3ayBa)KUTH, L0 caMe 15 KiacuQikallist € HalOTbII MOMIMPEHOI0) PO3PI3HAIOTH /IBi BEHKI Ipy-
1 PopuaAnYHKX (BakTiB: AiT — 00CTaBUHM, 1110 3aJieXKaTh BijJ BoJi cy0’€KTiB Mpasa, i moaii — 00-
CTaBHHU, IO HE 3aJIeKaTh BiJ BOJIi Cy0’€KTIB mpasa.

Jii moainsAoTeCcs Ha mpaBoMipHi (Ti, 110 T03BOJICH] YK MpHUHANMHI He 3a00pOoHeHi HopMa-
MU TIpaBa) i HeMpaBoOMipHi.

s HenpaBoMipHUX Jiii (TipaBOMOpYIIEHHS, JeNiKTH) K FOPUANYHUX (aKTiB IUBIIIEHOTO
NpaBa XapakTepHO Te, 110 BOHU MOXYTh OyTH TiJIbKA YTBOPIOBAJIBHUMU MPABOBITHOCUHAMH,
y JESIKUX BUMAAKaX — TAaKUMH, 110 3MiHIOIOTh, ajeé BOHU HIKOJIM HE MPUIHUHAIOTH MpPaBo-
BiHOCHH.
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[TpaBomipHi i

a) IOpUINYHI aKTH;

0) FOpUANYHI BUMHKH;

B) IOPUJIMYHI CTaHHU.

FOpuouuni akmu xapakTepusyroTh [lii, CIpSAMOBaHi HA BCTAHOBJICHHS, 3MiHY YW TPUIIH-
HEHHs [MBIIBHUX MPaBOBigHOCHH 10,

3anexHo BiJl XapaKTEPUCTUKHU CyO’€KTiB il Ta IXHBOrO BOJIEBUSBJICHHS, IOPUANYHI aKTH
MOYKHA MOJIIUTH Ha YTOJH Ta aMiHICTPATUBHI aKTH — JIii Cy0’€KTiB IIUBINIBHOTO MpaBa, Crpsi-
MOBaHi Ha BCTAHOBJICHHS, 3MiHY, TPUMTUHEHHS LIUBIJTBHUX TPABOBITHOCHH.

FOpuouuni 6uunky He cIpIMOBaHi Ha BCTAHOBJICHHS FOPUIAWYHUX HACTIiJIKIB, aje Mmopoj-
XKYIOTb X 32 HOPMaMH 3aKOHiB.

[Tpu upoMy FOPUIMYHI BUMHKM MOXKHA OU(PEPEHLIFOBATH 3aJI€XKHO BiJl «IMUTOMOI Barn» B
HHX BOJILOBOTO ejiemenTa !l

Tak, B OKpeMUX BUTIAIKaX HASBHICTB BOJIi cy0’€KTa (a OTXe, i HasBHICTh Y HBOTO JTi€31at-
HOCTi) 30BCiM HE Ma€ 3HAUCHHsI; B iHITMX — BUHUKHEHHSI YM 3MiHa TPABOBITHOCHH 3aJIEXKHUTh
BiJl Aie3maTHOCTI ocoOu. 3 ypaxyBaHHsAM Iii€el oOctaBuHW M.M. ArapkoB 3ampoTiOHYBaB
BUOKPEMUTH OCOONMBHI BWJ HOPUIUYHUX Jild, IO HE € aHi yromamu, aHi HOPUAWNYHUMH
BUMHKaMH 12,

OpHak Takuid MiAXif, 3aranom npaBUJIbHUM, HE Aa€ BiAMNOBIAl Ha 3aMUTaHHS, B YOMY CyTb
3raIaHOTO «OCOONHMBOTO BHAY FOPHAWMYHUX Aif»? ToMy OLTBII CIYNTHOK BHUIAETHCS JTyMKa
€.0. XapuToHOBa, KW MPOMOHYE FOPUINYHI BUYNHKH PO3PI3HATH HA BOJILOBI i HEBOJILOBI.
BosiboBi topuAMYHI BUMHKK — 1€ CBiJioMi Jii cy0’ekTa npaBa, onHak 0e3 HaMipy CTBOPUTH
IOPUINYHI TIpaBa Ta 000B’s13Kku. BomHovac Taki Ail MOPOMKYIOTh MEeBHI MPaBOBiIHOCHHY, Te-
pendaueHi HOpMaMu MpaBa, HE3AJIEXKHO BiJ TOro, uu Oynu BiANOBigHI Hamipu B ocolu, 110
nisna. Lig ocoOnuBicTs BifipizHAE BONIBOBI FOpUANYHI BUMHKM Bix iHmux !3. XapakrepHoro 03-
HAKOKO TaKWX BYMHKIB € HAMip 0COOM IisITH TUM UM iHIOINM CIIOcoO0M, Oe3 4Oro MpaBoBiIHO-
CHUHH, TiependadeHi HOPMOIO TpaBa, He BUHHUKAIOTh. ToMy Cy0’€KTOM TakKMX MPaBOBiIHOCHH
MoOXe OyTH TiJIbKM Ji€3naTHa ocoba. THIMOBUM MPHUKIAIOM BOJBOBUX YUHHKIB BBAKAETHCS
JiSUTBHICTB 3a]1J1s1 4yXKOTO iHTepecy 0e3 TopyUueHHS.

HeBonboBi topuanyHi BUMHKM 3aCHOBaHI Ha MPUITYIIEHH], 10 BOJIS 0COOM, KOTpa Aisa,
y3arajli He Ma€ 3HaueHHs: y>xe caM (akT Iii BHACHiAOK MPAMOTo MPUITMCY HOPMU Tpasa 3y-
MOBJIIO€ BUHWKHEHHS MEBHUX MPaBOBITHOCHH. SIK MpHKJIaL HEBONBOBOTO BYMHKY B FOpH-
JM4HIM JiTeparypi, 3a3BU4aii, HA3UBAIOTh 3HAXIJIKY, BUABJIEHHS cKapOy Too 14,

ToMy, OLIiHIOKOYH TTiICTAaBY BUHUKHEHHS MPABOBHMX 3000B’A3aHb 32 YMOB 3arajibHOi aBapii,
HaJIeXKUTh BUXOJWTH 3 TOTO, 1110 BiJIHOCHHY 3arajbHOI aBapii MpUIyCKaloTh: JliioBa ocoda Mae
Oyt pmieznarHoro. lle BumMIMBaEe i3 BUMOTM YCBiZOMJIGHOCTI i PO3yMHOCTi Aii 1m0oqo0 3a-
nobiranHst mkofi. B mbomy pasi — 1e BOJBOBI, IliIeCHIpSIMOBaHI MpaBOMipHI Jii cy0’ekTa
[UBITEHOTO TpaBa.

Bonnovac 3axonu 3 MeToro 3anobiraHHs HeOesmnelli, ki CIPUYMHUIIN 3arajibHy aBapito, He
€ YTOJIOI0, OCKUJTbKH BOHH, SIK MTPABHJIO, HE CIIPSAMOBaHi CBiZIOMO Ha BCTAHOBJICHHS IMBIJILHUX
npaBoBiIHOCUH. MeTa cy0’exTa — 3amo0irti HeOesmnelli, 3aXUCTUTH He TiJIbKU CBOT iHTEepecCH,
a i1 iHTepecH iHIIOro y4acHUKA MOPCHKOTO MiNpHeMCTBA. TakUM YMHOM, XOua BOJIEBUSIBIICH-
HS Aiii0BOT 0COOM TyT OueBUAHE i HaBITh 0OOB’SI3KOBE, ajleé BOHO CIPSMOBaHe HE Ha BCTAHOB-
JICHHS [IMBIJILHUX MPABOBIAHOCHH, a HA TPABOMIipHi, CYCHiJIbHO KOPUCHI JIii.

[IpaBoBigHOCHHU PO3MOAINY 30MTKIB, SIKi HACTANIM BHACNIJOK 3arajbHOi aBapii, MOXYTh
MOCTaBaTH SK 3 BOJIi YYaCHUKIB MOPCHKOTO MiANMPHEMCTBA (B pa3i JOOPOBIIEHOTO PO3MOALTY
30MTKIB i BUTpAT, 110 BUHUKJIM BHACIIIOK YCYHEHHS 3arajibHOi HeOe3MmeKn), TaKk i He3aJIe)XHO
BiJ OaxkaHHs cTOpiH (Y pa3i BUHUKHEHHs O0OB’SI3KY BiALIKOMYBaTH 30MTKH i BiAMOBiAHOTO
rpaBa BUMarary ix BiJ{IIIKOJAYBaHHs HA IiJICTaBi IUCMANIN Y1 MallOyTHBOTO PIllIEHHS CYaY).

OnHak XapaKTepUCTUKA il sIK BOTHOBOTO IOPUAMIHOTO BYMHKY, IO CIIPUYHHIIIA 3aralib-
Hy aBapilo, cama 1o co0i 1lle He Ja€ BiAMOBiai Ha 3anMTaHHA: YOMY BHACIIJOK Ii€i 1ii BUHU-
KaloTh 1IMBiJIbHI TIPABOBIIHOCHHHM OO PO3MOAITY BUTPAT i 30UTKIB MiXk y4aCHUKaMH MOPCh-
Koro mignpuemMcTsa. 1106 BigmoBicTH Ha HBOTO, Tpeba JOCITIIUTH IOPHINYHY IPHPOAY 3arajb-
HOI aBapil, 3’sicyBaTi posib il miJ yac 3arajbHOI aBapii cepef iHIIMX MPUYUH BUHUKHEHHS
Cy0’€KTUBHUX LMBIJIbHUX TPaB Ta 000B’sA3KiB.
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AHanizytoun Bci 00CTaBWHM, Hacamrepes Tpeba 3raiat, Mo B MyOJiKaiisiX OCTaHHIX
POKIB TiZcCTaBM BHHUKHEHHS Cy0’€KTHBHHX LMWBIJbHHUX TpaB Ta OOOB’SI3KiB JOCHITHUKH
MOJJISAIOTH HA JAB1 IOCHTh CAMOCTIilHI i KiNIbKICHO HEPiBHOLIHHI IPYTH, OHY 3 AKHUX (OUTbIITY)
YTBOPWJIH JIETATIbHI MiJICTaBH, iHITY (MEHIIY) — ITiICTAaBH, 10 BUTUIMBAIOTH 3 Hal3araibHilINX
TI0JIOXKEHD LMBIBLHOO 3aKOHY 1.

Amnaniz ct. 4 LIK YPCP (cT. 11 npoekty LluBinbpHOTO Kofiekcy YkpaiHu) Aa€ 3MOTy KOHCTa-
TYBaTH, L0 3arajbHa aBapis HaJEeXUTh A0 APYrol 3 Ha3BaHUX IPYII.

OpHak BapTO 3BEPHYTH yBary Ha JAesKi PO30DKHOCTI y (QopMyTOBaHHSX YHHHOTO
LusineHoTo KOHEKey YPCP Ta nmpoekrty 1IK Ykpainu, mo 6e3nocepeHb0 CTOCYIOThCS BU3HA-
YeHHs 3arajbHOI aBapii cepesl iHINX MifcTaB BUHUKHEHHS [IUBIIBHUX MpaB Ta 000B’A3KiB.

Tak, ct. 4 LIK YPCP nepenbauae, 1o uuBiibpHi paBa Ta 000B’13KM BUHUKAIOTH Ha TijicTa-
Bax, nepeadaueHNX 3aKOHOJABCTBOM, a TAKOX i3 Jii rpoMajiiH Ta opraH13au1y1 110, Xo4a i He
nepedaueHi 3aKOHOM, aJie BHAC/IZO0K 3arajbHiX 3aCajl i 3MiCTy LHBLILHOTO 3aKOHONABCTBA
MOPOKYIOTh IIMBIIbHI MpaBa Ta 000B’s13ku. Kpim Toro, yactuna 2 wmie€l )k CTaTTi BKa3ye, M0
LUBIBHI MpaBa Ta OOOB’SA3KM BUHHMKAIOTH: 3 YIOH; aaMiHICTpPaTMBHUX aKTiB; YHACiJOK
BiJIKPUTTIB; YHACIIIOK 3aNO/isIHHS IKOJY 1HIIi# 0c00i; iHIKMX Jili TPOMaJISH Ta OpraHi3aitiii.
3icraBieHHs Mepelniky O3HaK, HaBeAEeHUX y il HopMi LluBinbHOrO KOoJeKcy 3 O3HaKaMu 3a-
rajbHOI aBapii, Mpo sIKi CKa3aHo B MOMEPEIHbOMY PO3/ii, Aa€ 3MOTy 3pOOUTH BUCHOBOK, LI0
HaeTbes Mpo 3amofisiHHA LIKOAW iHIIiH 0co0i uM mpo uM iHIi Ail rpoMajsiH Ta opraHizauii,
IO BiAMOBigArOTH 3arajibHUM 3acaaaM i 3MiCTOBI LMBIILHOTO 3aKOHOIABCTBA.

Cr. 11 mpoekrty lluBinmbHOrO Komekcy YKpaiHM BCTAHOBIIOE, IO [MBUIBHI TpaBa Ta
000B’ 13K BUHUKAIOTh BHACIIIOK TaKWX il 0ci0, 1o nepeadaueHi 3akoHaMu Ta iHIIMMH TIpa-
BOBMMH aKTaMH, a TAKOX i3 TaKWX iHIIWX Jil, 10 He nmepeadadyeHi HUMH, alle, 3a aHAJIOTi€lo,
MOPOKYIOTh LIMBIJIbHI MpaBa Ta 000B’s13ku. Cepel OKpeMUX MiICTaB BUHUKHEHHS [UBiIbHUX
mpaB Ta 000B’SA3KiB 151 HOpMa J1aji Ha3uBa€ JOTOBOPH H iHIII yroau (Mpo HayKOBi BiAKPHUTTH,
TBOPH JIiTepaTypH TOILO, 3aMOisHHS KO iHIIiH 0co0i, Oe3miacTaBHe 30araueHHs i T. iH.)

Takum yuHoM, gkimo y cT. 4 LIK YPCP igetbcs mpo BUHUKHEHHS LWBITBHHUX MPABOBHX
BiJTHOCHH, 1[0 BUIUIMBAIOTH 3 JIili TpOMaJifiH Ta opraHizaiiii, o xo4 i He nepeadaueHi 3aKo-
HOM, aJie BHACII{/IOK 3arajlbHUX 3acaj i 3MiCTy 3aKOHO/IaBCTBA MOPOKYIOTh LIUBINIBHI MTpaBa Ta
000B’513KH1, TOOTO PO MOXKIJIUBICTH AHANOTIT, TO 3TifHO 3 popmyntoBaHHAM cT. 11 nmpoekty LK,
LMBLIBHI MTpaBa i 000B’sI3KM BUHUKAIOTH 13 THX JIiif 0Ci0, 1110 nependadeHi 3akoHaMu i iHIIm-
MU TIPAaBOBUMH aKTaMH, a TaKOX 3 THX IHIOUX Iiif, 10 He mepeabadeHi HUMH, aje 3a aHa-
JIOTi€O, TOPOKYIOTh LUBIJIBHI MpaBa Ta 000B’SI3KH, a 1ie 6e3MmocepeIHbO OPIEHTYE HA 3aCTO-
CyBaHHs aHAJIOTII JI0 3aKOHY, Ha MOLIYK MOAIOHKUX MPAaBOBUX HOPM 10.

CkazaHe BHILE CTOCOBHO TOJIOKEHb [IUBIJILHOTO 3aKOHOAABCTBA n0Tpe6ye aHamgy KiJIbKOX
MOXJIMBHX BapiaHTiB kBamiikarii niii, ki 3yMOBIOIOTh 3arajibHy aBapito, sIK MiJCTaBU BU-
HUKHEHHsI cy0’€KTMBHUX LIMBIILHUX MPaB Ta 000B’S3KiB.

Ha nepmii mornsap, i c¢t. 4 LIK YPCP, i ct. 11 npoekty LIK Ykpaiuu gatoTh 3MOry po3ris-
JIaTH 3arajbHy aBapito (Iii, sKi 3yMOBWJIM 3arajibHy aBapito) sK «Iii, mependadeHi 3aKoHOM,
YU SIK «3aroJliTHHS IKOM», ab0 «iHIm Jii» cy0’€eKTiB mpasa.

Ta HaBpsin um Oyzne MpaBUIIBHO PO3MISAATH Aii, AKi CIPUYMHWIN 3arajibHy aBapilo, siK
MiZicTaBy BUHUKHEHHS LIMBUILHUX MPaBOBiAHOCHH, NepeadaueHy 3akoHoM. Xoua cT. 277 KTM
YkpaiHu 1ae BU3HAUEHHs MOHATTS 3arajbHoi aBapii il mependavae po3mnonin 30UTKiB i BUTpaAT
MK BIaCHUKaMH Cy[HA, BAaHTaXy i (ppaxTyBaJbHUKOM, aje BOHA HE MiCTUTh BKa3iBKH Ha Te,
10 1ii, SKi COPUYMHWIM 3arajibHy aBapito, € MiJCTaBO0 BUHUKHEHHS Cy0’€KTHBHUX MpaB Ta
000B’s3kiB. L1 HopMa micTuThest B po3aini 1X KTM VYkpainu i B3araii He 3rajaye npo cyo’ex-
THBHI MpaBa Ta 000B’s3KH, 1110, K 3a3HAYAIOCS BHUIIIE, 1 3yMOBIIIOE HEOOXiTHICTh cyOcumaiap-
HOTO 3aCTOCyBaHHA HOpM LIMBiNbHOTO KOJEKCY H iHIIMX aKTiB LKUBIILHOTO 3aKOHOJABCTBA.
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Ompumano 27.11.2002
Pe3rome

B cTarpe paccmarprBaeTcst BO3SMOXKHOCTB pUMeHeHHs HopM [ 'pasknanckoro Koxekca st yperymupoBa-
HUSI UMY ILIECTBEHHBIX OTHOIIEHUH BeieAcTBUE 001Ieit aBapiy cynoB Ha Mope. Korna nelicTBus i, cTpeMuB-
HIMXCs MPeOTBPATUTh OMACHOCTH, YTPOXKABLINE CyAHY U MEPEBO3UMOMY Ipy3y, HOBIEKIIH 3a 000l yOBITKH
CTOPOH JIOTOBOpa O MEepeBO3Ke rpy3a.

Hcxons u3 ananusa geiictsyrowero I'paxnancekoro Konexca YCCP u npoekra HoBoro I'paxxaaHchkoro
Konexca Ykpannsl, Komekca ToproBoro MoperaBuiaBaHus, aBTop HNPUXOAUT K BBIBOLY, 4TO, XOTs Komekc
TOProBOTO MOPETUIABAHUS U MPelyCMaTPHBAET pacipe/elieHe YObITKOB MEeX/Ty BlIaelIblaMt Cy/iHa, TPy3a ’
(paxTOBIIMKOM BCIEACTBHE OOIIEH aBapiHy, OH HE COIEPIKHUT yKa3aHHUI Ha TO, 4TO AE€HCTBHSA CTOPOH, KOTOpbIE
MOBJIEKIIN 32 CO0Oi OOILYyI0 aBapHio, €CTh OCHOBAaHMM JUI BO3HHUKHOBEHMS CyOBEKTHBHBIX MpaB U 00s3a-
TEJNILCTB, YTO, B KOHEYHOM CUeTe, U 00yCIIOBIMBAET HEOOXOIMMOCTh CyOCHANAPHOTO MpUMEHEH s HopM [ pax-
nancekoro Konexca YCCP u qpyrux HOpM IpakJaHCHKOTO 3aKOHOIATENLCTBA ISl KBATM(UKALINY eicTBUI
CTOPOH, NPENPHUHITHIX UMH BO BpeMs o01Ieli aBapuu CyJHa, KOTOpast MOBJIEKJIa yOBITKH.
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CTOPIHKH ICTOPIi
JTEPKABH I ITPABA YKPATHH

O.H. BOBK, X.0. JJ3EHKO

Onexcandp Hocunosuu Bogk, acucmenm xagedpu
meopii ma icmopii Oepoicasu i npasa OPUOULUHO2O
axynomemy Kuiecoko2o HayioHaneHo20 yHieepcu-
memy imeni Tapaca llleguenxa

Kanna Onekcanopisna /[3eiixo, ooyenm xagpeopu
meopii ma icmopii depacasu i Npasa HPUOUUHO2O0
gaxynememy Kuigcokoeo HayioHanvHo2o yHieepcu-
memy imeri Tapaca llleguenxa

HOMITHYHO-TPOMAJACBKI OPTAHU
YKPATHCBKOI HAPOJTHOI PECIIYBJIKHA B EK3UJII B 1920 — 1992 pp.
(icropuko-npaBoBHii aCNEKT)

Ex3unpHUM Ha3uBarOTh Ypsii y BUTHAHHI, sikuil OyB C(bOpMOBaHI/II/I i mie 3a Mexxamu aep-
KABH, AKY PEMPE3CHTY€, CIUPAIOYMCh HA MEBHI IOPUIAMYHI ZIOKYMEHTH 5K 32KOHHY OCHOBY
CBOET HisTbHOCTI. BiH mparHe 1o BCTaHOBJIEHHS MDXHAPOTHUX 3B’SI3KiB i, K MPaBUIIO, JOMa-
raeTbCs BH3HAHHA ce0e €OUHAM TpPaBOMIpHUM IIPEICTaBHUKOM JepXKaBHOI BIIAAU CBOET
kpainu. [liroun sik cy0’€KT MiXKHAPOJHHUX BiJJHOCHH, €K3WJILHUI YPsI 32 CIPUSTIMBUX 00CTa-
BHUH MOXe crpoOyBaTH MOBEpHYTH co0i peanbHy Biaxy B KpaiHi. ExsuibHuit ypsn Oys i B
ictopii Ykpainu — lepxasuuii Llentp Vipaincekoi Hapoanoi Pecmy6oiku 1.

B yxpaiHo3HaBuiii icTopu4HO- npaBOBiﬁ JiTeparypi Hemae oz[HOCTaﬁHOCTi 100 BU3HAYEH-
Hsl CTaTyCy JePKABOTBOPHHX opraHua VYkpaincbkoi HaponHoi Pecny6nu<1/1 TICIIS TOTO, SIK BOHU
3MyIIeHi Oyiu moKUHYTH TepuTtopiro YHP. TloniTu4Hi Ta poManchkKi Aisdi Mo-pi3HOMY OIIiHIO-
Banu rnpasose ctaHosuile JlepkasHoro Llentpy YHP. Hanpuknan, A.fkoBneB yBaxkas, 110
Jepxasuuii Llentp ta Ypsn YHP B ex3uiti MaroTh yci 3aKOHHI paBa Ta JIeralbHUN THTYI Bep-
xoBHOI Biagu YHP. «He3akonHum 1 camo3BanuMy Haszusas iioro M.I1lanosain. B.BuaHr4eHKO
B3araii BiZIkuaas norpedy B OyIb-SIKOMY YA/ 32 MEXKaMH YKPaiHChKOI TEPUTOPIT 2.

Hepxapnwuii Lleatp YHP B exk3uini nmocras micis Toro, sik 21 nuctonana 1920 p. ycTaHOBH
JepkaBHOI Biamu YkpaiHcbkoi Hapomnoi PecryOmiku 3mylneHi Oyau TMepeHecTH CBOMO
nisuteHicTe mo Ilomemii, 60 TepuTopis YkpaiHm ocratouHo mepeimia mig Biaaxy YPCP.
JleritTumHicTh LeHTPY 0OTrpyHTOBYBanacst akramu TpynoBoro koHrpecy Bia 22 ciuns i 28 ciuns
1919 p. Ta «3aKOHOM NPO TUMYACOBE BEPXOBHE YNPABJIiHHA ¥ MOPAIOK 3aKOHOIABCTBA B YK-
paiHcbkiit Haponniit Pecry6niui». Moro yxsanuna Paga Haponnux MinictpiB i 3atBepaus [ o-
nosa Jupextopii C.Iletmopa 12 muctomaga 1920 p.3 V cr. 4 6yno Bkazano: «Konu Tonosa
JupekTopii He 3MOke BUKOHYBATH CBOIX 00OB’s3KiB Yepe3 XBOPicTh, Bin'1311 Ta 3 iHIIKMX TpH-
YHUH, TO HOro TMMYacoBo, 3 yxBanu JlepxkaBHoi Haponnoi Paau, 3actynae ['onosa [lep:xaBHoi
HaponHnoi Panu, sikuii BUKOHaHHS CBOiX 00OB’S3KiB Ha TOI yac mokiaaae Ha 3actynHuka [o-
nosu JlepskasHoi Hapomguoi Pagu» 4. Ha mincrasi nporo 3akony Jlupexropis YHP npisna B og-
HOoOoco0OBOMY ckiiaai B emirpauii Bin 21 nucromaga 1920 p., 3aTBepIKyrOud 3MEHILEHHHA
cknaz Pagu Hapomuux Minictpis 5. Ockinbku YHP (opMansHo NpUIMHUIA CBOE ICHYBaHHS,
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110 OyJo 3acBiJUeHO MUPHUM AoroBopoM Mix [lomnbiuero, paasHcbkoro Poci€ero Ta pagsiHCbKOO
VkpaiHoro 18 6epesnst 1921 p. B M. Pusi, opranu Ykpaincekoi Haponnoi Pecry6niku B ek3uiti
MOKHA Ha3BaTH CKOpillle ONiTHYHO-TPOMAICEKUMH, 8 He KITACUYHO Aep>KaBHUMH.

9 ciuns 1921 p. Pana HaponHux MiHiCTpiB yxBanuia, a ['onoa Jlupekropii 3arBepaus 3a-
koH «Ilpo Pagy PecrmyOmiku», 3BakarouM Ha OOCTaBMHH, 10 BHEMOXJIMBHIIN CKIMKAHHS B
emirpauii JlepxaBHoi HapogHOT paau, sk Le nepeadadanu 3akoHu «IIpo TUMYacoBe BEpXOBHE
yOpaBJIiHHA Ta MOPAJOK 3aKOHOJAaBCcTBa B YkpaiHckkiih Haponniit PecnyOniui» Bin 12 nucto-
naaa 1920 p., «[1po depxany Hapomny Pamgy» Bin 12 nucromana 1920 p. A 3akon «IIpo Pa-
ny PecnyOnikn» nepenbauaB ckiukaHHs Paaum pecryOmiky Ha MifcTaBi KypianbHOTO i Tepu-
TopianbHOTO MpUHIHUIIB. [TopsAnok cTBOpeHHS pecryOniku He BUpoONsBcs. byno, onHade,
BUPIIIEHO, 1IO LIl OpraH cTaHe KoJlerialbHUM, JI0 HOTO CKJIaay BXOAUTUME 67 JeryTariB Ha
youti 3 rosioBoro. Pana Pecny6ni1<y1 3TigHO 3 apT. | 3aKoHY, CTBOpIOBAJIacs SIK «THUMYaCOBHiA
3BEpXHill OpraH HapoAHOI BJau, AKOMY HAJICHKUTh OBHOTA BJIA/I» HA Yac nepeOyBaHHs Ypﬂ-
oy YHP mo3a mexxamu Tepurtopii pecny6n11<1/1 [Ipote apt. 2 3akOHY BUBOIHWB i3 KOMITETSHIIi1
Pann PecmyOniku BupinieHHS HaWBaXKIMBIIIMX MATaHb Jep>KaBHOTO JKUTTA. [ 0JIOBHE 3aBIaH-
Hs Pagu PecryGuiku — 3akoHOmaBuYa podoTa. /1o BUJaHHS HOBHMX 3aKOHIB, sIKi O yperytoBaiu
3aKOHOAABYMH mponec, Paga pecmyOniku Mana KepyBaTHUCs YMHHUM HOPMaTHUBHUMM aKTaMH.
Y Xoi 3aKOHOAABYOT0 MpOLIeCY MaB BUSABJISATHUCA HOTo B3a€EMO3B’S30K 3 iHIIMMHU OpraHaMu
YHP — Pagoro Hapoguux MiHicTpiB (ypaaom), sika Mana 3aTBepIKyBaTH 3aKOHU Nepes] MoAaH-
HAM 1X Ha po3risia Paau Pecny0Omiku, [onosoro {upektopil, skoMy HagaBaaocs MpaBo Biakia-
JIATBHOTO BETO Ha 3aKOH, 110 yxBaiuia Pana Pecry6niku. Ha3BaHwuii 3akoH nependadaB Takox
nonituuHy BianosiganeHicts Pagn Haponuux Minictpis nepen Pamoro Pecmy6iiku ©.

Bubopunii npouiec, sikuii 3acHOByBaBcs Ha 3akoHi «IIpo Pagy Pecny6mikuy, OyB Hepocko-
HanuM. Xoua, 3TiIHO 3 HOro apT. 7, KOXKHOMY BHOOpLEBi 103BOJsIIOCH Oparu y4acTs y BUOO-
pax JIMIIe SK YIEHOBI OfIHi€T IPOMaChKO-TIONITUUHOT OpraHi3aLii, Ta Ha MPaKTHLi Lie HE CTO-
CyBaJIOCSI THX BUOOPIIIB, SIKi HAJIEXKAIH IO TONITHYHUX TapTiii. BoHn Morm OpaTtu y4acTb y
BHOOpax 1 SK 4IEHW MapTii, i IK 4IeHU TPOMaJChKUX opraHizamiid. He Oyno BU3HauYeHO i
TEPMiH OJJHOYACHOTO MpoBeieHHs BUOopiB. Y TapHoBi, 3 mrotoro 1921 p., ypourcto po3noua-
Ja cBoro AisibHicTh Pana PecryOniku. Byno BupimeHo yHOpMyBartH ii CTpYKTypy i MOps oK
pobotu 7. A 10 motoro 1921 p. Pana PecniyOniku yxBanuia oprasisysaru komicii 8. TTeBHy
YiTKICTh B OprasizauiiiHy ctpyktypy Paau Pecny6niku maB yHecTH 3akoH «IIpo yTBOpeHHS
Manoi Panu Pecryomiku» (1921), sikuit nependavaB HaganHs Mariii Pani pecrnyOmiku komiie-
teHuii Pagu PecnyOniku «Ha BUMao0K (aKTHYHOT HEMOXKITUBOCTI BifiOyBaTHcs 3aciganHsam Pa-
u PecryGnikm» 9, onHax neii 3akoH He OyB peanizoBaHmi.

o »x mo HopMoTBOpUOi poboTn Pagu Pecny0Omiky, sika it Oyia il OCHOBHUM 3aBIaHHSIM, TO
Ha 11 po3mIsi] 3a Bech yac (PyHKIiOHYBaHHS 0yJ0 BHECEHO 93 3aKOHOMPOEKTH, a CXBAICHO 65.
3 ycix 3akoHiB, siki yxBanuna Pana PecryOuniku, nuiue n1a Maiu AisTd B MailOyTHbOMY il Ha
Teputopii Ykpainu. Takoxk Oyno yxBaJleHO KiJibKa 3aKOHIB, SIKi MaJH JIisTH B mepioa eMirparil
abo cTaTh OCHOBOIO I CTBOPEHHS OKpeMHX KoneKkciB. CTOCOBHO peIlITH akTiB, IO iX yXBa-
muna Paga PecryOumiku, To 11e OyaM MOCTAaHOBU MPO aCHTHYBaHHS KOMITiB. Takox Oyino mpuid-
HATO KijJlbKa 3aKOHIB, SKi MaJIli «BHUKJIIOYHO TIOJITHYHUN Xapakrep» 10,

CoepignumM BukoHaBuuM opraHoM YHP B ex3uni Oyna Paga Hapopuux MinicTpis, siKy
chopmysana Paga PecnyOniku B Oepesni 1921 p. ! samicts Pagu Hapoguux MinicTpis, yTBO-
peHoi e Ha Teputopii YHP. @yukuii Ionosu Jnpekropii (Tounime — ¢yHkmii Jupekropil
YHP) six i panime, Oynu noknaneni va C. [lemmopy, a micns doro cmepti B 1926 p. BUKOHaH-
Hs1 000B’s13kiB ['onoBu Jupekropii nepeitnuio go ['onosu Pagun Hapoguux MiHicTpis.

Cpoi nmoBHOBa)keHHs1 opranu YHP 3xiiicHtoBanu B TicHiit B3aemogii. Lle nposiisnocs He
TiNBbKM B MpOLieCi HOPMOTBOPUOCTI, a ¥ y (OopMyBaHHI ypsity, MOMITUYHINA BiAMOBiJATBHOCTI
Panu Hapomnux MinictpiB nepen Pagoro PecryOmiku Tomo. Sk 3aci6 KOHTpOJHO 3aCTOCOBY-
BaJIOCS BHECEHHs iHTepnensauiii Pagu PecryOniku 1o Pagu Haponnux Minictpis 2. E¢extus-
HICTh iSNTBHOCTI Ha3BaHWX OPraHiB TIEBHOK MipOI 3HWKYyBanacs BHACTINIOK MPaKTHKH
cyMmilenHs o0oB’s3KiB unena Pagu PecnyOmiku i¥i unena Pagu Hapomgmux Miwmictpis 13,
®pakiis comian-aeMoKpaTiB 1mojana 3aKOHOMPOEKT, 3TiHO 3 SKUM JeTyTaT He Mir BOJHOYAC
OyTH i uneHoM ypsnay. Ane ueit JokyMeHT He po3misHyna Paga PecryOniku. MiHicTpu 3au-
wanucs i Hagani y ckiafai Panu PecryOmiku.
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Micue Pagu Hapoanux MiHIiCTpiB y cUCTeMi BUKOHABYO1 By He OyJio YiTKO BU3HA4YeHE
Yyepe3 HeBPETyJIbOBaHICTh BiHOCHH Mixk JlupekTopieto it Pamoro Haponnux Minictpis. Tak,
3TiJHO i3 «3akoHOM Mpo (opMy Bianu Ha YKpaiHiy, skuii yxBanus KoHrpec TpynoBoro Hapo-
ny Yxpainu 28 ciuns 1919 p., JlupexTopiro BU3HAHO «BEPXOBHOIO BJIAJ0I0» 10 CKIMKAHHS Ha-
ctymnHoi cecii Konrpecy. [l ynoBHOBaxkeHO BUIaBaTH 3aKOHH, AKi Mependadaiocs 3aTBepAUTH
Ha HaiOmwk4ild cecii Konrpecy. BukonaBuy Bnagy Oyno moxnageHo Ha Pany Hapomnux
MiHictpis, siky npusHaudaia Jupekropis. Mix ceciamu Konrpecy Paga Haponnux MiHicTpis
Oyna mig3BiTHOO Jlupekrtopii. TakuM 4rHOM, IXHi B3a€MOBITHOCHHH OKPECIIOBAIUCS IyXKe
HEUiTKO, J0 TOTO  HaroJollyBajiocss Ha BUpilmanbHii poni dupektopii YHP B ympasninni
Jep>KaBoro.

3akOHOM TIPO TMMYACOBE BEPXOBHE YMpaBIiHHS i mopsiok 3akoHomaBcTBa B YHP Bifg
12 nuctonana 1920 p. nependavanocs: «BepxosHa Bnaaa B YHP TuM4yacoBo opraHizoBy€eThCs
LIIIXOM PO3MEXXYBaHHS Ta KOOPAMHYBAHHs BULIMX JIep)KaBHUX (QYHKUiHA Mix Jupekropiero,
HepxaHoto Haponroro Panoro i Pamoro Hapomuux MinicTpiBy. Jupektopis YHP B oco6i 11
l'onoBu Oyna yrmoBHOBaXkeHa 3aTBEPHKYBATH 3aKOHHU, 110 iX yxBanuna Jlepxasna Haponna Pa-
na, Pana Haponnux MiHicTpiB, mpu3HaueHHs Ta 3BiIbHEHHS, a TakoX ii [0noBy. AJe 10 cKIi-
kaHHst JlepkaBHoi HaponHoi Paau Bci ii mpaBa Ta 000B’s13ku noknaneHo Ha Paxy HaponHux
MinicTpiB. TakuM YMHOM aHaJli3 MOBHOBKEHb LIMX OPraHiB CBiIYMUTH MPO BUPIlLATIbHY POJb
Tonosu Jdupexropii YHP cepen inmux opranis Bnaau YHP.

BimomocTi npo gisueHicTh [onosu dupektopii YHP, mo BiH 3aTBepayBaB 3aKOHH, YXBa-
neni Pagoro PecmyOmiku, a Takox 37ifiCHIOBaB iHIII (YyHKIIIT, mepeiueHi Ha3BaHUMH MTPaBOBU-
MU akTtamu. LlikaBUM € TIOBiOMIJIEHHS B TrazeTi « YKpaiHcbke ciioBo» Bin 15 Gepesns 1921 p.
ska crosimae, mo Pana Pecry6Omiku yTpuMyeTses 3a kowtH, siki C. Ilemopa oTpumye Bin
MOJILCHKOTO YPSIY.

Pana PecnyOniku npunuHuia cBoe icHyBaHHA y ceprHi 1921 p. BigzHadatouu BelUKy polib
Pagu PecnyOsiku y MOMITHYHOMY XKWTTi, CJiJl 3ayBa)KUTH, 110 BOHA, KBaTi(hikoBaHA B 3aKOHi
«IIpo Pamy PecmyOmiku» sik «3BepXHili OpraH HapoaHOT BIAIM», IIe HE Maja y CBOEMY CKIIai
MpeCTaBHUKIB, 00paHMX O0e3MocepelHb0 BCIM YKpaiHCBKUM HAapojaoM, uepe3 CKJIaJHi
TOJTITHYHI YMOBH.

Jpyruii 3umoBwuii moxin O0oioBux yacTuH apMiit Ykpainu Ha 4oui 3 FO. TioTIoHHUKOM Yy JTH-
cronaai 1921 p. 3akinuuBces Hepaano. Lli noaii mpu3Benu 10 TOro, IO YWiIEHH YPsay po3Aiiu-
Jicst: OinbIIicTh BUiXana 1o Bapiasu, aexto no Yexocnosauunnu, a C.Iletmopa — no [lapu-
xa. Y 1923 — 1924 pokax cepen aisvi [ YHP Tounnucs auckycii 3 nutaHHs, Kot Mae Oy-
TH OprasizailiifiHa CTpyKTypa [[bOr0o OpraHy Ha uyxwuHi. [lepemMoria ines ek3uibHOTO ypsmy. Ak
JIETITUMHUI PEYHHK BiH MaB MPOIOBXUTH OOPOTHOY 3a BiJHOBICHHS CyBEepEHHOI YKPaiHCHKOT
nepxasu. [licns Tpariunoi cmepti ['onosu dupekropii C.Iletnopu 25 tpasus 1926 p., 3rinHo
i3 3akoHOM Bix 12 nuctonaaa 1920 p., iioro npasa Ta 000B’s13ku nepedpas ToAilHii ['onosa
ypany A. Jleeunbkuii. ['onoBoro ypsiay ctas B. [Tpokonosud. Bigroni Jlepsxasuuii LienTp — e
Tonosa Jlupexropii Ta Ypsan 14,

OpnuH i3 roniB Ypsimy YHP B exsumni, O.1ynbriH, nocunarourick Ha Bifo3By Ypsamy YHP Big
1930 p., 3a3Ha4aB, 110 CBOIO AisIBHICTH Ypsin YHP cnpsiMoByBaB Ha BigHOBJIEHHS B YKpaiHi
JIEMOKPaTUYHOT i paBOBO1 iepxaBHOCTI. Lle miaTBepmxKyeThes it TeKCTOM Bifjo3Bu ypsay YHP
BiZ 1930 p.: «Ypaxa Ykpaincekoi Haponnoi Pecny6miku Bech uac GopeTbes it Oyae 6opotucs 1o
KiHIIA 32 BiHOBJIEHHsS YKpaiHchkol HarioHanpHOT JlepykaBu Ha OCHOBAaX He3aJIeXkHOCTi, Hapo-
JOMPaBCTBA Ta IEMOKPAaTHYHOTO JepKaBHOTO Jangy. BiH crpemMuts mo Toro, mo0 Ha ca-
MOCTIliHiH, Hi BiJ{ KOTO He 3aJIeXHil YKpaiHi OyJ0 BCTAHOBICHO TAKUW JIEpyKaBHUIMA, COIlialib-
HUIA Ta TOCTIONAPCHKUI J1aJl, SIKHiA iCHY€ B MepeoBUX JIEMOKPATisSX CBiTY, 10O HAII Hapil, ce-
JISTHCTBO W POOITHUKM JKMJIM B TAKUX YMOBAX, B SIKUX BOHM JKMBYTh Ha 3axoi, Ta B SKMX Ma-
I0Th MPaBO JKUTH 3 OIVISIAY Ha TXHIO MpaLlto, Ha iXHIO BAXKJIMBY POJIO Y BUTBHIN, 1€MOKpaTUYHii
Vkpaincekiit Jepxkagil» 1 mani: «Buxongsum i3 3acam mpaBHOT JEPKABHOCTH Ta BU3HAKOUU
PiBHOIPABHICTh yCiX rPOMaJisiH Mepel 3aKkoHOM, Ypsia Ykpainchkoi HaponHoi Pecry6miku noa-
THME NP0 BCTAHOBJIEHHS B YKpaiHi TBEPAOT BIaay Ha OCHOBAxX Mpapa i 3akoHy» 19,

Ha mixnapoauo-aunnomaruyHiii apeni depxasuuii Lientp YHP niss yepes micii YHP y
Pymynii, Ilonbwmi, Yexocnosauuuni, Himewumni, Llseiinapii, Typeuuwni, ®panuii. Ix
JiSIbHICTh TIPUIMHUIACA TiNBKM MICHIA TOTO, SIK €BPONEHChKi KpaiHM BCTaHOBUJIM JUILIOMA-
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tryuHi BinHocunu 3 CPCP. Toni ocHoBHi akuii JlepxaBuuii Lientp YHP nepenic Ha ¢popym Jliru
Harii y JKenesi Ta Ha iHmi MixkHapoaHi Gopymu. Crnin sragatu Ha 3anuti JL[ YHP no Jliru
Haniit mpo Tepop B YkpaiHi, MpUMYyCOBY Mpailto, ITY4YHUH TOJO, Y4acTh NpeacTaBHUKIB 1]
YHP y mixkHaponHuX KOH(EpeHIisx 3 eKOHOMiYHUX CIPaB, PO330pOEHHS, pO3B’sI3aHHS Jlajie-
KocxigHuX KoHQIikTiB. 3aBasku gisnapHOcTi ALl YHP Vkpaina, xou i He Oyna uneHom Jlirn
Hauiit, 6pana B ii AisTbHOCTI aKTMBHY Y4acThb, HE3BaXKAIOUM Ha BCi MIEpENoHHU ii HeAPYTiB i BO-
poris 16,

Mix Iepmioro it JIpyroro cBitoBuMH BiktHamu AistbHicTh JIL YHP koHuenTpyBanacs dak-
THYHO B IBOX OCHOBHUX ocepenkax —y I[lapwxi i y Bapmagi. ¥ ®panuii 11 YHP ticHo npa-
moBaB Ha ¢opymi opranizanii «®@panc OpisH», ska 00’€IHyBajla BIUIMBOBHX TMOJITHKIB
Opanuii # 6ararbox HapoaiB CximHol Espory. BiH TicHO cmiBmpartoBas 3 Tpe/ICTaBHUKAMH
TypKeCTaHy, [py3ii, kaBKa3bKUX HapozuB Ky6aHi, Z[ony, Asep6a14[1>1<aﬁy Tak 3apoaunacs iges
pyxy i knyOy «lIpomereii», sikuii OyB hopymoM criBmpal eerpaumHHx JIepXKaBHUX LEHTPiB
HapoiB, KoTpi morpanumu 10 cknagy CPCP i He BU3HaBaIu paasHCbKOT Biaau 17,

BiiicekoBuii cextop YHP crnmpaBcs B CBOiM MiSTIBHOCTI Ha MEpEXY BETEPAHCHKHX Op-
raHi3aiiii BOSKiB YKpaiHChKUX apMild, sIK OKpEMHI peUHUK BUCTYTIaB HA Pi3HUX MiXKHAPOIHUX
¢dopymax. 3 ininiarusu Ypsagy YHP maibke B ycix kpaiHax OyaM CTBOpeHi yKpaiHCBKi Ipo-
MaJICbKi opraizatii, siki 00’€JHyBajI1 yKpaiHChKy eMirpauito, odepiratouu ii BiJ nepenadacHol
acuminsauii. ¥ 1926 p. B [1apuxi 3acHoBaHo 6i0nioteky im. C.Ilentopy, sxa nepedyna BOEHHI
JIUXOJITTSA 1 Jii K0T JEXTO MOPIBHIOBARB i3 AMIIJIOMATHYHOKO CTONHIE Ykpainu B [lapmxki. YV
1938 p. Ypsan YHP nomomir BigHOBUTH YKpaiHChbKy MOTHISHCHKO-Ma3enuHChbKY akaaeMito
HayK. VY Bapiiagi 3a J0MOMOTH MOJILCHKOTO YPSAAY CTBOPEHO YKpaiHChKUI HayKOBO-iCTOpHY-
HUN lHCTI/ITyT VY nepion leyrm cBiToBoi BiiiHM [Ipe3ugent YHP A.JleBuubkuii omuHMUBCS HA
Tepleoplﬂx OKYTOBaHUX HiMELILKUMHU BilicbKaMu, 110 He CrpusIo JsUIBHOCTI Hi Ypﬂﬂy VYHP,
ani JILl YHP. ITpote y 1942 p. BiH pa3oM 3 iHIIMMU YKPaiHCBKUMH MOJITHYHUMHU JiiiepamMmu
BiJBAYXHO BHCTYIAB Mepel HIMEUBKAM YpPsSIoM, OOOPOHSIOUU TpaBa YKPaiHCBKOTO Hapomy,
BXKE OKYMOBAHOTO TiTiiepiBchbkoro HiMeuunHoro Ta 11 COr03HUKaMHU.

Konu ckinumnacs BiliHa, ycsi yKpaiHChKa emirpailis yCBiIoMIIa, 10 BXKATH eMOIIiHO i
JlyXOBHO MOXUIMBO JIUINE 00’€HABIIUCH HABKOJO ifei BipOoIKeHHs He3alexHOi YKpaiHu.
AKTHUBHUM BUpa3HUKOM i€l inei craB Ypsaa YHP, mo OyB €quHUM JIETiTHMHUM CHaJKOEMIEM
He3alexkHoi YkpaiHckkoi nepkaBu 1917 — 1921 pp. Jlns nporo tpeba Oyrno o0’emHarh
MoJiTUYHI mapTil Ta opraHizauii B Ykpaincbky HamionaneHy Pany sik 3akoHomaBumii opraH
YHP. 3 niero meToro Oyna 3acHoBaHa it po3noyvana podoty 1946 p. KoHTakTHa Komicis, a 3ro-
JIOM KOOpIWHaliifHO-KOHCcoMiAamiiHa koMicis YHP, ovonena I. Cawmiitnenkom. V Hiil B3sam
y4acTb yci TOHMIIIHI YKpalHChKi TONITHYHI MapTii Ta opraHizauii, [0 CXBaJIWIN PE3OJIOLIII0,
110 3aKJIMKana 10 KOOpAUHALil Ail, 10 KOHCcoMiaalil yKpaiHChKOTO MOJMITUYHOTO XKHUTTS i CTBO-
PEHHs CIIJIBHOTO KEPIBHOTO OcepelKy. Y mpoleci 0OroBOpeHHs LbOro MPOeKTy AIWILIIN BUC-
HOBKY, III0 116 MOXJHMBO Jinire nuisxoMm peopranizanii J[L[ YHP. Bupimanena ponp y 1ii
cnpasi Bunana Ha gomo [pesunenta YHP A. JleBunpkoro, a Takox MpeACTaBHUKIB Pi3HUX
napridi i opranizamiii: YkpalHCHKOTO HalliOHAJIBHO-JIEpP)KaBHOTO coro3y; Opranizamii yx-
palHCBKUX HAI[IOHAJIICTIB MiJ MPOBOAOM IOJKOBHMKA A.MeJbHUKA, KOMUIIHBOTO mmeda ITa-
0y Apmii YHP; YkpaiHcbkoro HalioHaJdbHO-AEMOKPAaTHYHOTO 00’ €JHaHHS; YKpaiHChKOT peBo-
mouiitHo-geMokpaTiuuHoi naptii mig nmpoBogoMm l.barpsiHoro; Corosy 3emens CobopHoi Yk-
paian — CenstHCbKOT crinku mig opymoro B.Jlonenka; YkpaiHChKOT COIisUI-AeMOKPaTHIHOT
naprii; YKpaiHChKOI COLISTTICTHYHOT paguKaibHOl MapTii Ta YKpaiHChKOT MapTil COMisuTicTiB-
peBodrortionepi; OYH-CamMocTiitHuKiB AepikaBHUKIB, ouomtoBaHa C.banaeporo, noimydunacs
110 po0OTH BXKE HANPHKIHII reperoBopis !8.

Hpe3ymeHT A. JleBunpkuii ymoBHOBaXXHUB Mpod. [.Mazermy, KOJMUIIHBOTO ITpeM’ep Mu-ucha
YHP i yuacHuka 3uM0OBOT0O TIOXOJ1y, BUJIaTHOTO COLiAN-IeMOKpaTa, MpOBECTH OCTATOYHI Nepe-
roBopu. HasBani maprii Ta opranizarii y3rogiin MpoeKT THMYacoBOro 3akoHy PO peop-
ranizauito Jlepxasroro Llentpy YHP i #toro cxsanus Ypsa YHP na vomi 3 K.ITaHbKiBCHKUM.
VYpsn noaas neit npoekt Ha mianuc [Ipesuaentosi YHP 3ringHo i3 3akoHOAaBYMMHU TTpeporaru-
BaMH, Haganumu Jupexropii TpynoBum koHrpecom ime B Ykpaini 1919 p., mpo mo Oyso cka-
3aHo B mpeam0Oy:1i g0 TumuacoBoro 3akony /L YHP. ITepwa cecis Ykpaincekoi Hauionans-
Hoi Paau posnoyanacs 16 nunus 1948 p. B M. ABrcOypr (Himeuunna). TumuacoBuii 3axon 11
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YHP nignucanu Bci naprii, y Tomy uucni # OYH-C/] nig nposogom C.banaepu. 3azHauumo,
mo OYH — CJI nHikomu He BigkjiuWKala IOro mianucy, otox BusHana [ YHP ennnum
JIETITUMHAM PENPE3EHTAHTOM YKPATHCHKOro Hapomy 9.

10 yepBHs 1948 p. yxBaseHo « TumyacoBwmii 3aK0H Mpo peopraxizaiiro JlepxasHoro LleH-
Tpy YHP B ex3uni», IKuil po3noaianB KOMIETEHLI0 CKIIaI0BUX YacTHH JlepxkasHoro LleHTpy
YHP: Ilpe3unenta, Bine-npesunenra, Ypsny, Ykpaincbkoi HanionansHoi Panu.

JlokyMeHT BU3HauaB ¢opMyBaHHs YkpaiHchkoi HarionaneHoi Pagu Ha ocHOBI BHOOpIB
MPEICTABHUKIB BiJ] yKpaTHCHKUX MOJITUYHUX MapTii», «TPOMAJCHKOTO CEKTOpa Ta IMOKIIUKA-
HUX 3 HOMiHalLi». L{efi HopMaTHBHUI aKT He BPEry/IbOBYBaB JAeTalbHO BUOOpUMH Tpoliec, To-
MY HEMOXIJIUBO OI[iHUTH OCOOJIMBOCTi BUOOPYOT CHCTEMH.

CtocoBHO KOMMeTeHIii wieHiB YkpaiHcbkoi HamionaneHoi Paau 3akoH [103BOJIMB
CYMILIIEHHS IeMyTaTCbKOro MaHzara i mocaja B ypsli 3a BuHATKOM ii ['osoBu Ta unenis [Ipe-
3ufiil. [IpunuHeHHs MOBHOBaXKEHb JAEIMYTATiB MOIJIO CTATHUCS BHACTIOK «a) JOOPOBIIBLHOTO
3pedeHHs; 0) CMepTi ey Tara; B) HEBUKOHAHHS MaHAaTa BIIPOIOBXK KaIeHIil Oe3 BUITpaBaaH-
H#; T) BiIKJIMKAHHS MaPTi€r0, 10 AKOI ACMyTaT HAIEeXKUTh». OcTaTovHe pillleHHs 00 M030aB-
JICHHS] MaH7aTa JIelyTaTa Majia BUHOCUTH cecist Pamu.

YKpa'fHCLKa Hanionansna Pana Oyna ogaonanarnoro. 1o ii CTPYKTypHUX €JIeMeHTiB HaJle-
JKaJIU KeplBHI opranu (Ipesunis i I'onosa) Ta komicii. [pe3unis Mucaunacs K KonerianbHui
opraH, skuii odupascs YKpalHCBKO}O HaL[lOHaJ'IBHOIO Panoto. i Tonosa 6ys ogHouacHo ii
ronosoto [Ipe3nnii, sika Mana isiTu MiX cecissMu i BUKOHYBaTH Bci QyHKUiT Pagu (3a okpemu-
MU BuHsATKamH). [Toctanosu [Ipe3unii, yxBajeHi Mixk cecisiMH, HaJeKano MmoaaBatu 0 Bigo-
Ma Haonmk4oMy MiIeHyMoBi YkpaiHcbkoi HamionansHoi Paau.

lonoBy VYikpaiHcekoi HarionaneHoi Pamgu, manm obupatét Ha «IepHioMy IUIEHaApHOMY
3acilaHHi HOBOro cKJIMKaHHs». BiH moBuHeH OyB penpeseHTyBaTu Pany, cknukaru id BecTH
3aciganHs ii [Ipe3uaii Ta mienymiB. [lo ckiaxy BXOOWIM TaKOX 11 MOCTiiHI KoMicil, siki (Kpim
perIaMeHTHOT) MaJH JisITH B TIepiof Cecii.

3rifHo 3 MM HOPMAaTUBHUM aKTOM, OCHOBHHMM 3aBIaHHSAM YKpaiHchkoi HarioHanbHOT
Panu BBaXkasvics HOPMOTBOpPYA, 3aKOHO/IABYA JIisSUTBHICTh Ha CecisiX (3BUMYAMHUX i Ha/JA3BUYAl-
HUX), Ki Manu BinOysarucs 3a y4acrti [Ipesunenra.

TuMyacoBuil 3aKOH yperyjabOBYBaB OKpeMi acleKTH HOPMOTBOPHYOTO MpoLecy. 30Kpema,
000B’A3K0M Ypsiny, HOro okpeMux wieHiB ado TXHiX 3acTynHUKIB OyJa y4acThb B ycixX 3acinaH-
HAX YkpaiHcbkoi Harionanenoi Pagu Ta 11 Ipe3uaii 3 mpaBoM rojocy, a Ko BOHH Oyiu of-
HoYacHO i uneHamu Paau, To Ha i1 mieHapHHUX 3aciaHHAX BOHW Malld MPaBO OpaTH y4acTh y
TOJIOCYBaHHi, 32 BUHATKOM CIIpaB, IO CTOCYBAJIMCA CKiamy ypsmy. [Ipesunent mictas mpaBo
OyTy Ha 3acigaHHsaxX YkpaiHcekoi HarionansHoi Pagu Ta ii [Ipesunii («3 akTHBHOIO B HUX y4a-
ction). [IpaBo Beto [Ipesuaenta Ha 3aKoHH, yxBajneHi YkpaiHncbkoro HarionansHoro Panoro,
MOXKHa pO3MIAJaTy SK 3acid oOMexkeHHs moBHOBaXkeHb Panu [IpesuaeHtom.

B3aeM03B’s130k MiXk ckiagoBuMu yacTHamu JlepxkasHoro IlenTtpy YHP B ex3uni mas
MPOSIBJIATUCS i y popMyBaHHI ypsaay (aHaii3 ioro MOBHOBaXXEHb CBiqYWTh, 10 BiH BU3HABAB-
cs BUKOHaBYMM opraHoMm). [Ipusnagaru TonoBy ypsny maB [lpesupent YHP (fioro xomme-
TEHIIisl CX0Ka 3i CTaTycoM IJIaBH JiepxaBH). [Ipe3uneHT Takox JicTaB npaBo 3a nogaHHsMm [ o-
JIOBU ypsZly 3aTBEP/KyBaTH Horo uieHiB Ha nmocaau. TakuM uynHOM, Oyno nependadeHo mnosa-
napJlaMeHTChKHI criocid GpopmyBaHHs ypsiy.

3aKkoH yCTaHOBUB MOJITHYHY BiIIIOBINANBHICTE YpsOy mepen YKpaiHCHKOI HalliOHAb-
HOO pajioro (MaB MIiTH y BiZICTaBKYy B pa3i BHCJIOBJICHHS HOMY BOTyMy HenoBipu Pamoro) ta
[Ipe3unentom YHP (sikuii mictaB mpaBo BigKIMKATH ypsa Ha BuMory Panu a6o ii [Ipesumii,
«y mopo3yMiHHi 3 Biume-mpe3uaeHTom, SKII0 BUHUKHYTH 3HA4Hi TMOJITHYHI PO3XOMKEHHS 3
ypaaom»). JlokyMeHT nepeadauaB Takoxk iHAMBIAyalbHY BiJNOBiJANbHICTh YJEHIB ypsay Ie-
pen [pesunentom. Ypsia OyB mia3BiTHui YkpaiHcbkili Harionanbhiii Pasi. [TeBHI KOHTpOTBHI
¢byHKUIT moao ypaay Hanexanu [Ipesuaentosi YHP.

Vkpainceka Harionansna Pana Ta ii [pe3unis manu NpaBo BUMAraru BiJIKJTMKaHHS Ypsi-
oy i HpemneHT YHP wir #ioro po3myctuti. BiH Takox Mir po3mycTuTH i camy Pany na npo-
MO3HULLI0 Ypsiay. SIk MexaHi3M «CTpUMYBaHb i IPOTHUBAr» MOXKHA PO3TIISAIATH i MOJTOKEHHS aK-
Ta, 3TiJHO 3 sIKUM y 3acinanHsx [Ipesunii Panu 6epyts yuacts [Ipesuaent, Bine-npe3uneHT ta
ypan, ane 6e3 nmpaBa rojxocyBaHHS.
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CTopiHKuM icTOpii gepxaBwm i npaBa YKpaiHu

TakuM ynHOM, TOCIIKEHHS KOMITETEHIiT ckianoBux yactuH JepkasHoro Lleatpy YHP
B €K3WJIi, 3acajl iXHIX B3a€MHH, 110 BU3Havyanucs TumuacosuM 3akonoM 20, nae 3mory 3po6u-
TH BUCHOBOK TNpO MparHeHHs HOTro TBOPIB YCTAHOBHMTH TaKi CIOCOOW opraHisailii opraHiB
YHP i crocyHKiB Mixk HUIMH, SIKi TIOEIHYBasT O O3HAKHM i pe3uieHTChKoI peciyOuiku ([1pe3u-
JIeHT MaB (opMyBaTH ypsia; sikuii OyB mepe] HUM BiINoBinaibHuUil), i mapiaamentcskoi (I1pe-
3uneHTa obupana YkpaiHcbka HauionansHa Pajga — mapnameHT y BUrHaHHi; ypsa Oys
MiJI3BITHAM MapJIaMEHTOBI ).

[lepma cecis Ykpaincbkoi Hanionansnoi Pagu (mumens 1948 p., M. ABrcOyp3i, basapis),
obpana 'onosy, [Ipe3umito, ramysesi komicii. [onosa Jlupexropii YHP micns cknaaeHHs npu-
caTH Ha cecii Paau cTaB BuKoHyBaTtu oBHOBaXkeHHs [Ipesunenta YHP (Hamani Ha mro mocamy
i1 nocany Biue-npesuaenta obupanu Ha cecisx Pagu). [pesunent YHP chopmysas Ypsi 2!,

Yeboro BinOynocs oguHaauATh ceciit Ykpaincbkoi HanionansHot Pagu (oqHa 3 HUX — Haj-
3BMYaiiHa), HA AKHUX YXBAJEHO Pi3Hi JOKYMEHTH: IOCTaHOBH, AeKJapalii, 3aKoHH Toluo. Bxe
Ha TIepIii cecii BU3HAYIIIHCS OCHOBHI HANIPSIMKH HisTTBHOCTI ypsIIy, IKAX BiH HAMaraBcsl J10-
JepAKYBaTHCA: TIpONAryBaHHs inel HeszanexxHOT YKpaiHCHKOT NIepikaBH, Oprasizailisi yk-
paiHcbKoro Bitichka Tomno. Ha miacrasi aHautizy HU3KH IIOKyMeHTlB YKpa1HCLK01 HauionansHoT
Panu, Ypsu:[y YHP moxna 3po61/m/1 BHCHOBOK, IO 1XH$ JisUIbHICTh MaJia He CTiJIbKU TOJiTHY-
HUM, CTIJIbKU iCTOPUYHO-CUMBOJIIYHMI XapakTep. CBOIO MOJITUYHY Bary BOHU IMiJTPUMYBaJH
MEPEeBaKHO LUIAXOM BIUIMBY Ha TOJNITUYHY CBiJOMICTb YKPaiHCBKOrO Hapony, (opMyBaHHS
IYMKH CBIiTOBOi TPOMAJICBKOCTi MPO HEOOXiMHICTh «BiTHOBIEHHs YKPaiHCHKOI HAIiOHATBHOL
J€pXKaBM Ha OCHOBAX HE3AJIEKHOCTI» 22,

TumuacoBuii 3akoH nonoBHIOBaBcs: 30 rpynHs 1949 p., 10 6epesns 1954 p, 10 6epe3ns
1957 p. ¥V 70-x — 80-x pokax TumuacoBHif 3aKOH TOTIOBHWIIN BaXKJIMBI MOMPABKH, SIKi yXBaJIH-
na 7 uepsHs 1989 p. HauionansHa panga 23,

¥ noBoenHi poku L] YHP B ex3usii mponoBKyBaB CBOIO AisJIbHICTb, BAKOPUCTOBYIOUH Te-
penyciM MidkKHapomHi (GoOpyMmH, JoMararouuch ydacTi npeactaBHuka YHP B Opranizanii
06’ennanux Hariit Tomo. Tpusana ticHa cnisnpans 11 YHP B ex3uii 3 iHImumMu 1ep:kaBHu-
MU 1eHTtpamu y BurHanHi (ITonbina, banriliceki kpainu, [py3ig ta inmi). Ypsn YHP, sxwuii
micist pyroi cBitoBoi BiliHM nisiB y MioHxeHi, a 3ronoM y ®inanensdii (CLLIA), 3ininiroBaB
kammnadito «lenbcinki 1I», ska Mana Ha MeTi 00CTOIOBATH NPaBa JIOANHU B VKpa'l'Hi

Benuki nonitnuni 3minn y Llentpanehiit i Cxiguiit €spori MPOTATOM OCTaHHIX JBOX Jie-
CATHJIITH Bl,[[KpI/IJ'II/I HOBi MOXJIMBOCTI JIJTS IOCHIIEHHST Mi>XKHAPOIHOT isTBHOCTI ALl YHP B ex-
3WITi, K i JUIa BCiel ykpaiHcbkol crinbHOTH. 3ycuis [ YHP Oynu cnipsmoBaHi Ha Te, 1100
MpoIieC JIeMOKpaTH3allil i IepKaBHOTO YCaMOCTiiHEHHS He MPUIMMHUBCS Ha KopaoHax CPCP.
Hapnii Ha Takuii po3BUTOK MO MOMITHO 3MIilIHIJIM, KOJM aKTHBi3yBalucs yKpaiHChKi AeMO-
KparuyHi cunu B YkpaiHi. Lle mokaszano 3axigHomy cBiToBi, mo Bumoru L] YHP B ex3uni
30iratoTbcs 3 BUMoramu ykpaiHuiB Ha barekiBuiuni. Ilpenctasuuku Ypsny YHP Opanu
y4acTh y 0araTbox MiKHApOIHUX akiisx, koHdepenmisx. Tak, 1987 p. misma Konrpecosa
Kowmicis CILIA y cnipasi ronogomopy 1932 — 1933 pp. B YkpaiHi, a 11 akageMiYHUM TOpaJHuU-
koM Bix Ypsamy YHP cras npodecop I.Camiiinenxo, 3actynuuk [onosu ypsany. Ypsan YHP nan-
CHJIaB YMCJIEHHI MaTepiany i Bil03BM 10 ypAAiB 3aXiJHUX KpaiH, 30KpeMa [0 BCiX royis aep-
’KaB — y4acHMIb Tak 3BaHOi [lapusbkoi koHdepenuii. Moro 3ycuis 3Halliuin HajexHe po-
3yMiHHs, 60 BUMOTH yKpaTHcbkol fnenerauii 3 Kuesa Ha koH(epeHLil Oynu TakuMU K, 5K i BU-
moru JIL] YHP B ex3umni. [Ticns Jecsatoi cecii Ykpaincbkoi HanionansHoi Pagu 1989 p. 3poc-
v koHTakTH W criBnpang JL[ YHP B ex3umi 3 neMokpaTUuYHUMH cuiaMu Ykpainu. Jlekna-
paist Jlecsaroi cecii Ykpaincekoi Harionansnoi Paau mporonocuna, mo JII[ YVHP B ex3uni
JisATUME JIMIIE JI0 Yacy, Koju B YKpaii Hapo o0epe ypsij BUIbHOI i HesanexHol Ykpaiuu 24,

JJ1 po3BUTKY yKpalHCBKOIO JACPIKABHOTO MpoLeCy KiHis XX cT. HaA3BUUaiiHO 6araro Ba-
Kkuna Jleknapaiis mpo fepyKaBHuUil CyBepeHiTeT YKpaihu, aKky nporonocuna 16 mumus 1990 P
BerOBHa Pama VYxkpaincekoi PCP, mo mocraBuia Ha MeTi BiJTHOBJIEHHS CyBEepeHHOT
HauioHaNnbHOI gepxkasu 25. Heszanexxna ykpaiHncbKa qeprkana nocrana 24 cepnns 1991 p., xonu
BepxoBHa Pana yxBanuna « AKT MpOTOJIOIIEHHS HE3aJIe)KHOCTI YKpaiHU», a 3aTBEpPIUB HOro
BceyKpaiHcbkuil pedepenaym 1 rpymus 1991 p. Llum aktom Oyma mporosionieHa «Hesa-
JIeKHICTh YKpaiHH Ta CTBOPEHHS CAMOCTIHHOI yKpaiHChKOT iepkaBu —Ykpainm» 26, OnHak oc-
HOBHU JIepKaBHOTO Jiay Ykpainu BusHadanucs i gani Koncruryiero YkpaiHebkoi PagsHCbKOT
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ComnianicTuanol Pecny6mKH Bix 20 uepsHa 1978 p. 27 , TOMY, BKE B nepii JHi micis yxBajiu
aKTa Mpo He3aJeKHICTh A0 1i€i KOHCTUTYIIif0 BHECN iCTOTHI 3MiHH.

VYkpainceka Harionansaa Pana Ha cBoiii Han3BuyaiiHii cecii 14 i 15 6epesns 1992 p. yx-
Banuna nocraHoBy «IIpo nmepenady mosHoBnacreit [epsxasHoro Llentpy YHP B ex3uii mep-
>kaBHill Biani B Kuesi Ta npununenHs nissibHOCT depxasHoro Llentpy YHP Ha Burnansi»,
SIKOIO TIepeI0adyanocs, Mo «3 MOMEHTOM Tepezadi noBHoBiacteit [epkaBHoro Llentpy YHP B
exsui Bnazi HesanexHol Ykpainn npununsoThes aii Jepxasnoro Lentpy YHP B exsumi» 28,

22 cepmas 1992 p. Hpe31/meHT0131 YKpalHI/I JI.KpaBuyky Oyma mepenana «I'pamota mpo
CKJIaJIeHHSI TOBHOBKEHD i TIPUTTHHEHHS nisibHOCTI JlepakaBHoro Llentpy Ykpaincbkoi Hapon-
Hol Pecny6niku B exsui» 29, mianucana M.ITnas’rokom, M.BockoGiiinukom, I.CamiiiieHkom,
y siKiii BkasyBanocs: «Hapoa YkpaiHu AeMOKpaTHUHUM i MUPHUM LIISIXOM AKTOM 3 24 cepr-
Hs 1991 poky, miATBEpIKEHUM BCEHapOAHIM rojocyBaHHAM | rpyans 1991 poky, BiiHOBUB e
(akTo i Jie rope JepKaBHy He3anexkHicTh Ykpainu. Mu — [Ipesunent Ykpaincbkoi HapoaHbol
Pecny6niku, I'onoBa Ykpaincekoi HamionansHoi Pamu i ['onoBa Ypsny Ykpaincekoi Hapon-
HbO1 PecmyOmiku B ex3uiti 3rofii 3 aekssipanieto Ypsaay Ykpaincbkoi Hapoanboi Pecny6Omiku 3
12 uepBHs 1924 poky, moctaHoBoto 10-o1 Cecii Ykpaincekoi Harionansnoi Pagu 3 19 uepsus
1989 poky Ta noctanoBoto Haazsuuaiinoi Cecii YkpaiHcbkoi HauionanbsHoi Paau 3 1415 Ge-
pesHst 1992 poky BpOUYMCTO MPOrONOLIYEMO BCHOMY HapojoBi B YKpaiHi i B po3cisHHi Cyiiio-
My TIpO CKJIQJICHHS TOBHOBAXXEHb i NPUITHHEHHS IisUTBHOCTI Hepxkasroro LleHTpy VYk-
paiacekoi Hapomapoi PecryOniku B eK3mili, SIKi BiH BHKOHYBaB YIPOAOBXK CiMIECSATH ITBOX
pOKiB mo3a Mexamu Ykpairn» 30,

24 cepnust 1992 p. Ilpesunent Ykpainu JI.Kpasuyk npuitHsaB nosHy aenerauito Ll YHP y
ckazi Onu3bKo copoka ocid y MapiiHcekoMy manani. Y nepemoHii B3sum y4acts [onosa Bep-
xoBHOI Pagu LITmrow, mpoBiani uienu [lpesunii Bepxosnoi Pagu, T'onosa Pagu MiHicTpis
B.®okiH, MiHicTp 3akopmoHHUX cripaB A.3eHko, MiHicTp o6oponn K.Mopo3oB Ta iHii MiHi-
ctpu. Jlo ckmany neneranis ALl YHP mig npoBomom [pesunenta YHP B ex3uni M.I1naB toka
Bxommm ['onosa Yipaincekoi HanionansHoi Paan npodecop M.Bocko6iiinuk, ['onoa Ypsay
YHP B ex3uni I.Camiiinenko, ['onosa Tpubynany npodecop A.PynHuubkuii, 3actynauk [oso-
Bu [Ipe3unii Ykpaincekoi HauionansHoi Pagu M.Caityxa, cexperapi [Ipesunii YHPamgu —
3.T'oponucekuii i [.Cenniunn ta unenu [pesuaii. 3 unenis ypsany YHP B ex3usti Oynu npucyTHi
npodecop B.2XKuna, noxrop C.Bopox, imkenep HO.IxTiapos, imxkxenep M.['epenp, a Takox npen-
craBHuku aeieraryp YHP B Apcrpaii, ®pannii, Aariii ta bpaswunii, nokrop M.Pyb6inels.
[Tpesunentosi Ykpainu JI.Kpasuyky ta ['onosi Pagn Minictpis B.@okiny Oynm nepenani nmpa-
nop [l YHP, nepxaBHa neuarka, KHWXKKH Ta iHII maM’sTHI pedi. 3BOPYLIUTUBUM MOMEHTOM
3ycTpivi Oyno nepenanHst B pyku [onosu BepxoBnoi Pagu Ykpainu L.ITnroma cumBony nep-
JKaBHOI BJIaIM HApOAy — LiHHMX KIEHHOMIB, Ki AaTylOThcd e 100010 rereMana [.Mazenu. [le-
pebpaBmy kieiHoau 3 pyk Ceatiitmoro Iarpiapxa Mctucnasa, ['onosa BepxosHoi Pagu Vk-
paiHu nepenas ix Bix iMeHi Hapoay Ykpainu [Ipe3uneHToBi YkpaiHcbkol gepikaBu. Y cloBi MO-
nsiku [pesument Yipaian JI. KpaBuyk 3aneBHUB NPHUCYTHIX, 110 BiAMOBiTHUHN nep)kKaBHUI per-
JIAMEHT PO MMPABOHACTYMHUITBO 1 crtoci0 3acTocyBaHHs KJIeHHOAIB Oyae po3poOiieHo i mona-
HO Ha po3miaa Bepxosroi Paqu Vipainu 31, B ceoemy Buctyni [pesunent Yipainu JI.M.Kpas-
yyk ckazaB: «Lleil akT Mae Haragatu BciM, 10 YKpaiHa Bede CBilf poJoOBiJ, CBOIO MOJITHYHY,
JiepKaBHHILILKY Oiorpadiro Bij icropuuHux yaciB KuiBebkoi Pyci, Ko3zalbko-reTbMaHChKOT iep-
kaBM i Ykpaincekoi Haponnoi Pecry6nikmy» 32, IIpogoBKeHHSIM CIpaBd CTAHOBJIEHHS HeE3a-
nexxHol Ykpainu Oyno npuitHATTs 28 uepBHs 1996 p. Koncturyuil Ykpainu, a Takox mopanbIi
MO3UTHBHI 3MiHHU B OpraHi3auii Ta AisIBHOCTI CyyacHOi YKpaTHCBKOT iepKaBu.

U FOpuouuna enyuxnonedis: B 6 . / Pexon. 10.C.Illemmyuenko (ronosa peakon.) ta im. — K., 1998, —
T.2 - C. 322.

2 Tam camo — C. 154.

3 Tam camo — C. 153.

4 3akon PO THMUYACOBE BEPXOBHE YIPABIIHHA Ta MOPAIOK 3aKOHOJABCTBA B YipaiHchkiit Haponmiii Pe-
cnyomini / Xpecromaris 3 ictopii mepxapu i npaBa Ykpainu. — Tom 2. Jlrotuit 1917 p. — 1996 p.: Hagu.
IToci6uuk / B./].I'on4apenko, A M .Poroxun, O.J[.Cesrouskuit. — K., 1997. — C. 85 — 88.

5 Enyuxnonedis ykpainosnaecmea. — K., 1995, — 4. 2. — C.650.
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6 IIpo Pady Pecnyénixu. 3akon YHP. 9 ciunst 1921 p. // Ykpaiucekuii Bicuuk. — 1921, 26 ciuns.- 4.2. —
C2.

7 Paoa Pecny6nixu B nepiiit 1 nericnsatusi // LIJIABO VYkpainu. @. 3696, om. 2, crp. 10, apk. 9.

8 Paoa Pecny6niku yxéanuna oprasisyari Taki komicii ... 10 motoro 1921 p. // YipaiHcbke cloBO. —
1921, 22 motoro. — 4.10. — C 4.

9 Ipo ymeopeuns Manoi Paou Pecry6miu. 3akon YHP. 26 ksiths 1921 p. // Vipaincbka TpuGyHa. —
1921, 3 tpaBHs. —4.1. — C.3.

10 Paoa Pecny6nixu B nepuiit ii nericastusi // LJJABO Vipainn. ®. 3696, om. 2, cnp. 10, apk. 11.

' Hoguii ypso YHP // Yipaircske coso. — 1921, 5 ksitas. —4.21. — C.4.

12 Paoa Pecny6nixu 8 nepuiit ii nericsrusi / LJIABO Vipainu. @. 3696, om. 2, cnip. 10, apk. 13 (38.).

13 Bypnaka M. Haitonmxui 3apnanns i Jlepskasuuii Lientp Y.H.P. // Crunrox Ykpaincbkoi Jepxasu. 3im-
Tok N 1. - K., 1921. - C. 37.

14 fopuouuna enyuxnonedis—T. 2 — C. 154.

15 Jteporcasnuii Llenmp Ypaincekoi Hapoxroi PecryGriku B exsui : Crarti i Marepianu / 3pegarysaiu
JI.P.Bunap i M.IMasyusik; CrioBo 10 umtaua M.B.ITnas’roka; Berynue cnoo JI.P.Bunapa; Xynoxse ohpopmi.
M.C .ITwinku. — Oinsaensois; Kuis; Bammarron. ®ynnarnis im. C.Ietmopu: Becenka: @ynnauis Ponuan e-
menko-Yomisepkux, 1993. — C.130-131.

16 Tam camo. — C. 132.

17 Taw cavo. - C. 132.

'8 Taw camo. - C. 132 - 134.

19 Tam camo. — C. 134 - 135.

20 [Ipo peopeanizayiro Jlepastoro Lientpy YHP B exsuni. Tumuacosnit 3akon YHP. 10 uepsrs 1948 p.
/I Nepxasuuit Llentp Ykpaincekoi Haponnoi Pecry6miku B ex3ui: Crarti i Matepianu / 3penarysanu JI.P.Bu-
nap i M.ITasynsk; CnoBo no uwmraua M.B.ITnas’ioka; Berymue cioso JI.P.Bumapa; Xynoxkse odopmi.
M.C.IMwinkw. - Pinsnensdis; Kuis; Bammarron. @ynpanis im. C.Iletmopu: Becenka: @yHnanis Ponian Oe-
menko-Yomisebkux, 1993, — C.311-324.

21 Jreporcasnuii IJenmp Vipaiucskoi Hapoauoi PecryGmiku B exsuni — C.325-364.

22 Tam cavo. — C. 131.

23 Tam camo. — C. 308 — 311.

24 Tam camo. — C. 136 — 137.

25 Jlexnapayis npo nepxasHuii cyepeiter Ykpaiuu. 16 mumus 1990 p. // Ilpasa monuun. Mixuapogsi
noroBopu Ykpainu, nexnaparii, noxkyments / Ynopsn. FO.K Kauypenxko. — 2-e Bun. — K., 1992. — C.7-12.

26 4xm npozonowenns Hesanexxsocti Yipainu. 24 ceprast 1991 p. // Tpasa moguan. Mixrapomsi goro-
BopH YKpainu, nexnapauil, nokymentu / — C.12—13.

27 Koncmumyyis (OcHoBHui 3akon) Ykpaiucbkoi Pagsucbkoi Cowjamictiunoi Pecry6miki. 20 KBiTHs
1978 p. — K., 1978. — 47 c.

28 IIpo nepedauy noBHosnacrei Jlepsxastoro Llentpy YHP B exsuri Jepxasriit Biani B Knesi ta npn-
nuHenHs gisibHocTi I VHP na Burnauni. [loctanoBa Hanssuuaiinoi Cecii Ykpaincbkoi HarionansHoi Pa-
1 10-ro cknukanus. 14-15 6epesus 1992 p.// depxasuuii Lientp Yipaincekoi HaponHoi PecryOniku B ek-
3wtz Crarri i marepiami. — C. 108-1009.

291 pamoma Tpo CKIaJaHHs MOBHOBaKEHb i MPUMMHEHHS AisiabHOCTI [lepkaBHoro LienTpy YkpaiHcbkol
Hapontoi Pecriyoniku B ex3uii. 22 ceprnsi 1992 p. // Po3bynosa aepxasu. — 1992, N 3. — C.4.

30 Tam camo. — C.204 — 205.

31 TTeporcasnuii Llenmp Yxpaincokoi Hapoxroi PecrryGiku B exsui : Crarti i marepiamn. — C.198-199.

32 Jlepocasuuii Lenmp Vipaincskoi Hapomsoi Pecry6riku B exsui: Crarti i marepiama. — C.211.

Ompumano 22.10.2002.

Pe3rome

PaccmarpuBaroTcsi BOMPOCHI, CBA3aHHBIE C 00Pa30BaHUEM U JEATEIBHOCTBIO OOIIECTBEHHO-MONUTHYEC-
Knx opraHoB YkpawHckoit HapoxHoit Pecry6onmku B sk3une (1920 — 1992 rr), a umenHo, [IpaBurenscTsa
YHP, Ilpencenarens dupextopunn YHP, Coeta Hapogueix Munuctpos YHP, Coseta Pecnyonuku, ['ocynap-
ctBeHHoro Llentpa Ykpamnckoit Hapomnoli PecryOnuku. AHamM3MpyrOTCS MOJUTHYECKHE NOKYMEHTHI, 3a-
KperUistoline npaBoBoii craryc ['ocynapctBenHoro LleHTpa B U3rHaHUM, KOTOPBIH BBICTYITHII aHTHIOAOM O(QH-
L1aJIbHOM BJIacTU B coBeTCKON YkpauHe. AHanuzupyrorces komnerenuus ['ocynapcrsennoro Llentpa YHP, ero
00IIeCTBEHHO-MOIUTHYECKas! AeATENEHOCTE B 3MHUrpanun 10 1992 ., HanpaBneHHast Ha BO3pOXKAEHNE He3aBU-
CUMOCTH U CAMOCTOSTEJIbHOCTU YKpPaUHBI.
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INPABOBA CUCTEMA YKPAIHHU
I MI'’KHAPOJIHE ITPABO

O.M. OBCIOK

Onexcanop Muxaitnoeuu O6croK, kKaHOuoam wpu-
OUYHUX HAYK

BIXKEHII B €BPOIII

CraHoBuile OiXeHIIIB — [1e aKTyaJbHa MOJIiTHYHA i MpaBoBa MpobiieMa €BPONU Ta iHIIUX
KpaiH cBiTy. 11100 11 "iTKime ycBiIOMUTH, BApTO MpOaHaJi3yBaTH Tepelik Kareropii ocio, ski
MOXYTb OJIepaTu cTaryc OikeHIiB. BuzHaueHHs 1bOro TepMiHa HaBeneHO y cT. 1 KonBeHii
1951 p. mpo craryc 6iXeHL|B, 1110 MOLUIHUPIOEThCS Ha OyIb-IKy 0C00y, KOTpa «BHACIiAOK MO,
10 Bi[[6ynnc;1 1o 1 ciunsg 1951 p., uepes L[iIJIKOM OOTPYHTOBaHi MOOOIOBAHHS CTATH KEPTBOIO
Hepecm):[yBaHL 32 03HAKOIO PacH, BipOCMOBiAaHHs, TPOMA/SIHCTBA, l'[pI/IHaJ'[e)KHOCTl IO TIEBHOT
couiaNpHOI TpynH abo MONITUYHUX MepeKOHaHb NepedyBae 3a MeXaMu KpaiHH CBOEI rpoMa-
ISTHCHKOI TIPHHANIEKHOCTI i He MOXe KOPHCTYBATHCS 3aXUCTOM wi€l KpaiHu abo He Oakae Ko-
PHCTYBATUCS TAKUM 3aXHCTOM YHACHIIOK 3ralaHuX MoOOIOBaHb; a00, HE MarOYH NEBHOTO TPO-
MaJIsTHCTBa 1 nepeOyBarouu 3a MexaMu KpaiHU CBOTO MOMEPEIHHOr0 3BUUYANHOrO MiCI Mpo-
JKUBaHHA BHACIIJIOK CXOXKHUX MOJiH, He MOxe ad0 He Xoue MOBEPHYTHCS 0 Hel uepe3 Taki mo-
OOIOBaHHSY.

Huni o6cTaBuHY, O CIPUYUHSIOTH MOTOKK OiXKEHI[IB, 0arato B 4YOMY BiJpi3HSAIOTHCS Bil
HasBHUX 3a yaciB yxBaju KoHnseHiii. Terep iroau NoKKIAIOTh CBOKO KpaiHy BHACIIOK IpoMa-
ISHCHKHX KOH(ITIKTIB, rpyOHX i MacOBHX MOPYIIEHB TXHIX MpaB, iIHO3eMHOI arpecii i okymarii,
37UIHIB, TONOMY, NPUPOAHUX Ta EKOJIOTiYHUX KaracTpod. BijbmiicTs 3 mMX MpUYMH HE €
MiZICTaBOIO AJIsl HAIaHHS CTaTycy OiXEHLB, SKIO BUXOAUTH 3 BUIIEHABEIEHOTO BU3SHAYEHHS.

IcTOTHI 3MiHM YMOB MPOXKMBAHHs B HOBOMY CE€PEIOBHUILI MOTPeOyOTh KOIITIB 1 CHJI, AKHX
MOTEPIiJIi MepeBaXKHO He MaroTh. [IpoTe ypsamoBIl He Ayxke JIt00’ I3HO 3yCTpivaroTh 0cib, sAKi
IIyKafOTh TPUTYJKY, BBOKAIOYM 1X €KOHOMIYHMMH MIrpaHTaMmu, i, Kepyro4Hch TaKUM poO-
3yMiHHSM HaJlal0Th CTaTyc OiKeHIiB HebaraTboM: Jiniie O113bKo 15 BifcoTkam ocid, KoTpi fo-
r0 JOMAararoThCsl.

Yrponosx yciel icTopii rofcTBa 6ikeHLi OyNu i IUIIAIOThCA HEBiA' €MHUM ii aTpuOyTOM.
3po3ymino, o €Bpona He € BUHATKOM. BiNblI-MeHII MOMiTHE peryitoBaHHs NpaB iHO3EMHUX
yTikauiB Bij 0inn Oyso 3amoyarkoBane B XIX cT. BHyTpilHi 3akoHN 6araTbox €BpONEHChKIX
Jep>kaB MICTIIIH TIOJIOKEHHS TIPO HAJIaHHA iM MPUTYJIKY Ta TyMaHHE TIOBOKECHHS 3 HAMH.

OxpeMi MiXXHapOTHO-TIPABOBi HOPMH, 110 PETYIIOBANIN CTAaTyC MIirpaHTiB, MiCTHIIHCS B JIO-
roBOpax Mpo eKCTPAAMUIIiIO, K CTOCYBAINCS BHIA4i KPUMiHAIBHUX 3JIOYMHIIB KpaiHOIO, 1€
BOHHM NepedyBaiu, 10 KpaiHu, B siKild ckoinu 3nounHH. L{i moroBopw, sk npaBuiio, MiCTHIIN 3a-
CTepeKEeHHS 100 MOJITHYHUX O1KEHLIB, OCKIJIbKM BOHH HE HaleXaTb 10 KpUMiHAJBHUX 3710~
yuHLiB. Lle BiIKpWBaNIO MOXIMBOCTI JAJIsi OTPUMAHHS MOJITHYHOTO MPHUTYIKY B AHIIII,
®paHIii Ta JesIKuX iHIMUX KpaiHax €Bpomnu 0opisaM 3a camoBU3HadYeHHs [lombimi, GaikaHCh-
KHX KpaiH. 3HAXOANIIN MTPUTYIIOK POCIHCHKI HAPOTHUKH, PEBOIIOI[IOHEPH, YIACHUKH ni6epanL—
HUX pesomoniit 1848 p. B Himeuunni Ta Yropmm—n PYNH XPUCTUSAHCHKHX MEHIINH, SKi
BTikamu 3 OTTOMaHCHKOI iMIiepil, eBpel, KOTpi pATyBaiucs Bia norpomis y Pocilicekiit immepii.

© O.M. Oscrok, 2002
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TakuM 4YWHOM, TPAKTHKY BIiIMOBH BiJ BUAA4i TMONITHYHUX ODKEHIIB Ta MPEACTABHUKIB
peNiriiHUX MEHIIWH, AKi TAKOXK MiJUIAraly 3aXMCTOBI BHACTIIOK 3aCTepeKeHHS PO MOJTITHYHI
BunHKH (offence), Taki Mi>kHapOAHI JOTOBOPH, MOYKHA PO3MIAAATH SIK MEPIIOOCHOBH Cy4acHO-
ro, HabaraTo MIKPILIOTro, PErYJIFOBAHHS CTaTycy OiXeHIIIB.

[Ipobnema OikeHLIB MOCTana SK OfHA 3 HAMaKTyaJBHIMINX Yy €BPOMEHCHKiH MOiTHI
XX cr. Ha mouarky CTONITTSI XpUCTUSHH MOKUAAIKM ¢BOT noMiBkH B TypeuunHi, bocHii, Make-
JIOHii, MycynbMaHM Tikaiu 3 ['penii, bBonrapii, Cep0ii Ta gedakux iHIIMX 6ankaHCbKUX KpaiH 10
Typeuunnn. 3okpema, B MepIli ABa NECATHIITTS MHHYJIOTO CTONITTSA KiJbKa COT€HBb THCSY
IpeKiB 3MyIIeHi OyIM MOKMHYTH CBOT JIOMiBKH Ha 3axolli TypeudnHu, e BOHU A0 I[bOTO JKUJIH
MPOTSTOM JIBOX 3 TIOJIOBUHOMO THUCSY pokiB. Lle 61u3bko 200 THC. TpekiB yTEKIJIU Miclis HeBla-
noi cripobu I'penii B 1919 p. anekcysaru qactuny 3axinHoi Typeuunnu. Typerpki Bilicbka Ha-
30rHAJIM 1 MAcOBO HUILMJIM BTiKauiB .

[Tig Tuckom Jliru Hauiit I'peuis i Typeuunna mignucanu B ciuni 1923 p. JlozaHCBKY KOH-
BEHIIi10, sKa nepeadadaia mMpuMycoBUil 0OMiH HaceneHHsIM. Bukonyrouu 11, Typeuurna npuii-
Hsma 350 Tic. MycynbMad i3 ['penii, a ['penis 3mymena Oyna npuiinata 1,3 MitH. ocib rpelb-
KOTO TIOXOIKEHHSI 2.

[Ipobnema OixeHuiB HaOyna HOBOro po3maxy B xoAi i Hampukinui Ilepmoi csiToBoi
BiliHHM, B Yacu rpoMaJsHcbkuX BoeH y Pocii Ta Icnanii. [Taginas ABcTpo-Yropebkoi it OTTo-
MaHCbBKOT iMNepiii BUKJIMKano HOBi XBuii OixkeHuis. Jlira Haniit Hamaranacs sikock BUPIiLIUTH
o mpobiiemy, ane He Jocsria 0a)kaHuX Pe3yJbTaTiB, OKPiM BPETryIIOBaHHS 3a3HAUYCHOTO BH-
e oOMiHy HaceleHHIM Mix [ peuiem it Typeaunnoro.

Hanpuxinui pyroi cBiToBo1 BiliHM B CBPOIIi HaTi1yBanocs 6 MIIH nepeMlmeHHx oci0, me-
peBaxHO GixkeHLiB 3. Ix unca0 HeBNUHHO 3pOCTasIo 33 PaxyHOK yTlKa‘ﬂB i3 xpain CximHOl
€Bpony, Jie BCTaHOBIIOBAIUCS MpopasHCbKi pexxumu. [locTana HeBinkiIagHa noTpeda Bpery-
moBaHHs npobnemi. 3 wiero metoro ['eHepanbHa Acam6bnes OOH ctBopuna B 1946 p. MixHa-
POIHY opraHizarito y crpaBax OiKeHIIB, sKa JicTajga THMYACOBHI MaHJAT Ha iX peecTpallito,
3aXUCT, mepecelieHHs ¥ penarpiamito. OOH nonomMorna nepecenuTucs Maiike MibHOHOBI
OixeH1iB, OiNbLIICTD AKKMX Oyna 31 CxigHol €Bponwu, A0 TpeTiX KpaiH, nepeBaxkHo a0 CIIIA,
Kanamgu, Asctpanii, HoBoi 3enannii ta kpain Jlaruncekoi Amepuku. Ilisnime Opranizais
O6’eqnannx Hauiif ctBopuna y rpyaui 1950 p. YnpasiHHs Bepxosﬂoro Komicapa OOH y
cnpaBax OikeHUiB. Y 1951 p. Habpasna unHHOCTI JKeHeBcbka KOHBEHLIis PO cTaTryc OiKEeHIIIB,
a B 1967 p. — IIpoToKoO, 1110 CTOCYEThCS CTATYCy OiKEHIIIB.

[TizHime XBWIi BTiKa4YiB CIPUYUHIOBAIACS PI3HUMU BOEHHUMH i €THIYHUMH KOH(TIKTaMU
B €BpoIIi Ta iHIIKUX YacTHHAX CBIiTy. 30kpeMa, 1956 p. 200 THC. yropIliB ypsTyBaJIUCS B TAKHA
crnocib micns npuayUIeHHs PaJTHCbKUMHU BilicbkaMU HApOJHOTO MOBCTaHHs. barato OixeHIiB
3’BUJIOCS MICNIsl BTOPrHEHHs Bilickk Bapriascekoro nakty no YexocinoBauuunu B 1968 p.

3 1970-x pokiB nenani 6inbiie OixkeHLiB MpuOyBano 10 €Bpony 3 KOJUILHIX KOJOHIH, 1110
[iJIKOM 3aKOHOMipHO. AJDKe po3Naj KOJNOHIANBHUX iMIlepilf, TpUBadi BilfHH, MOPOMKYBAIN
HOBi XxBwJi OixkeHIiB. Tak, micyisa 3akiHYeHHs BiiHM y B’eTHami, 3axiqHO€EBpONeiichKi KpaiHU
HaJIalIi MIPUTYJIOK JeCsTKaM THcsd OixeHLiB 3 [HmokuTar. AJie Jac Bij 4acy BUHUKAJIU JIO-
CUTb KpuBaBi KoH}IikTH it y €Bponi. Y bocHii Ta ['eprierouni, B Xopparii €THiYHI «IUCTKI»
MEepeTBOPWIIN HA BUTHAHLIB JECATKH TUCSAY JIFONEH i, 30KkpeMa, pi3Ko MOTipHIMIN CTAaHOBUILE
yKpaTHLiB, sIKi TaM JaBHO ocenwnucs. Sk 3a3Hayanocs B HOTi MiHicTepcTBa 3aKOpAOHHHUX
cnpaB Ykpainu 3actynHukoBi [enepanpaoro cexperaps OOH 3 mpaB mropuHu Big 4 ceprHs
1992 p., B paiionax Ilpu’sBop (bocHis Ta I'epneroBuna), BykoBap (Xopsarisi) i y cenax
Miknymesuu i [leTpoBuu (BoeBoauHa) cepOChbKi YpsAAOBII 3aCTOCYBAU JAUCKPUMIiHALIIHHY
MOJITUKY LIOI0 HECEePOChKMX MEHIIMH. YKpATHIIiB BUTAHSJIM 3 JIOMiBOK, 3a0Mpanu IXHE Maii-
HO, MIPUMYLIyBaJln OpaTH y4acTh y BIHCBKOBHX [isIX, a Hepiko W yousanu. @aktuuHo Oynu
3HULIEHI MMOCEJIeHHs YKpaiHLiB y paiioHi BykoBap # [leTpoBuiB. YkpaiHcbki LiepkBH Oynau ex-
cripornpilioBaHi ab0 3HHIIECHI

VY pomnosigsax OOH mpo nmopyImeHHs mpaB JIIOOUHA B IUX paiioHax Oyllo 3acBimgdeHo, 1o
cepOChKi BiiChbKOBI ¥ moMilifiHi chiH, a TakoXK HaMiBBiHCHKOBI (hOpMyBaHHS MPOBOIMIN HiTKO
CIUTAaHOBaHy Mporpamy HaCWJIBHOTO BUTHaHHA anbaHuiB i3 Kocosa. binbmr sik 750 THc. Koco-
BapiB cTayid OiXKEHLAMHU ab0 MepeMillleHMMH oco0aMu B CyCiiHiX KpaiHax. BogHouac Tucsui
TaKUX CaMMX 3HEJ0JIEHUX Jitofeil nepebyBanu Ha Teputopii Kocosa. Ta nuxoniTTs He OMUHY-
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7o i cep6iB. Ilepemiieni 3 KocoBa cepbu HalITOBXyHOTbca Ha ocobnuBe Oesnpas’s. Tomy
BepxoBuuii komicap OOH 3 nipas mronunn, Komicis OOH i3 nipas moqunu Ta 1i [Tinkomicis i3
3armo0iraHHs JUCKpUMiHAIIIT Ta 3aXKMCTy NMpaB MEHIIMH 3aKJIUKAJIN J0 CIJIbHUX 3yCHIIb, 00U
TIOIOJIATH 110 TYMaHiTapHy KpH3Y.

Mixnaep)xaBHi Ta rpoMasHCEKI BifHU 3aBX¢ MopomxyBanu OixeHiis. [Ipore Bci BiliHH,
noyrHarouu 3 Jpyroi cBiToBOi i AoTenep, yTATYIOTh y CBOIO BUPBY YMMpa3 OibIly KilbKiCTb
LUUBIJIBHOTO HACEJIEHHS, MUPHI XKUTEJIi CTalOTh )KePTBaMU LIMX BOEH, 10 MPU3BOAUTH 0 3pOC-
TaHHS KibKOCTi OikeHIiB. Y €Bpori 1990 p. ix HanivyBanocs 800 Tuc., 1995 p. — 6 miH 52 THc.,
1996 p. — 7 mun 700 Tuc., 1999 p. — 6 mau 200 trc., 2000 p. — 7 mua 300 TuC., y 2001 p. —
5 mua 600 tic 5. YV 2000 p. HeHa4eOTO U TEHAEHLISA HE MiATBEPIKYEThCA. X04a Lie HE TakK.
AJDKe 3a 1iei 4yac 3Ha4HO 3pociia KiJIbKiCTh BUMYIICHUX TEpecesieHIliB ycepeanHi KpaiH, ae
TPUBAIOTh KOH(UIIKTH, a 3aXiJHOEBPOMEHCHKi Aep>KaBH BBEIH XKOPCTKi MpaBuja HAJlaHHS CTa-
TycCy OiXEeHIIiB, YHACTIZIOK YOTO CTAaTUCTUYHI JIaHi HE BiOOPaKAIOTh peabHUX MOJiN.

Paga €Bponm yxBanuiga HH3KY JOKYMEHTIB, NMOKIMKAaHUX pPEryJIIOBaTH MpoOIeMu
Oi>keHIIiB, 30KpeMa TXHbOTO CTaTyCy.

1. €Bponeiicbka yromga 1959 p. npo ckacyBaHHS Bi3 Ui GiXKeHIIiB.

2. Pezomrontist 14 (1967 p.) mpo HamaHHS NPUTYIKY 0co0am, siKi ONMMHUIIKCS TIiJ1 3arpO3010
nepeciiayBaHb.

3. €sporneiicbka yroga 1980 p. nmpo nepeaaHHs BiMOBiAaLHOCTI CTOCOBHO O1)KEHIIIB.

4. Pexomenpaitisg 1981 p. mpo y3romkeHHs HalliOHATBHUX MPOLELYP, IO CTOCYIOThCS Ha-
JAHHS TPUTYJIKY.

5. Pexomenpnaist 1984 p. po 3axuct oci0, siki BiAnoBigawoTh KpurepisiM XKeHeBChbKOi KOH-
BEHIIIT i 0¢iliiiHO He € OiXKEeHLIAMHU.

6. MyGninceka kouBeHwis 1990 p., 1110 BCTaHOBMIOE KpUTepil BUSHAYEHHS KpalHH, sika He-
ce BiAMOBiAaIbHICTD 32 PO3MIIA] MPOXaHb [IPO HAJAHHS MPUTYJIKY, KOJIH 3aiBHUK 3BEPHYBCS J10
ofHi€el abo KiNbkoxX nepkaB — uieHiB CriBTOBapHCTBA.

VY 1997 p. Pana €Bpomnu yxBanuia €BporneiicbKy KOHBEHIIiI0 PO MPOMAJSHCTBO, 10 MO-
»Ke BB)KATHCS 3HAYHOIO TOI€I0 B HOPMOTBOPYil MisibHOCTI 1i€l opranizamii. [TyHkT 4 cT. 6
KoHnBeH11iT nmependavae, 0 KOKHA KpaiHa-y4acHUI CIPOIILY€E y CBOEMY HalliOHAJIbHOMY 3a-
KOHOZIaBCTBI MpoLEAypy OTPUMAaHHs I'POMaJsIHCTBA AJIsl LIJIOTO psiTy Kareropii ocid, y Tomy
YHCTi TUX, XTO Ma€e cTaryc OiKEHLIB, sIKi Ha 3aKOHHiH MigcTaBi MOCTIMHO MPOXXKUBAIOThH HA 11
TEPUTOPIi.

VY mmx yrogax, peKOMEHIAMISX 1 PE30IOLii 3aKPiTUTIOI0THCS, MTPOTOJIOMYIOTECS i PO3BH-
BaroThCs noJioxkeHHs1 Konpertii 1951 p. 3okpeMa, BOHU CIPsSMOBaHi MPOTH MPUMYCOBOT'O BUC-
JIaHHS, CTIPUSIOTH HEYTIepeXKeHOMY PO3IIIAI0BI 3as1B 0Ci0, SIKi IIyKalOTh MPHUTYIKY, HAAaHHIO
MPaBOBUX KOHCYNbTalLill i gomomoru, oxopoHi ¢izuuyHoi Oesmexm OixkeHLiB, iXxHill 100-
POBINBHIN penarpiauii i HaJaHHIO BiAMOBiAHOT JONOMOTH, B TOMY YMCIi W JUI EpeceneHHs.

Bapto Haronocutu # Ha TOMY, IO OiNBIIICTh 3aralbHOBU3HAHUX MPAB JIIOAWHH, TIPOTOJIO-
IIeHNX 3arapHOI0 JEeKJIapalli€lo TpaB JIOAWHH, a TAKOXK 3aKpilUIeHNX y MiKHApOIHUX TTaK-
Tax Tpo MpaBa JIFJAWHH, 0e3M0CePeIHbO CTOCY€EThCs OikeHIIiB. [le mepemyciM npaBo Ha KHT-
TSI, 3aXHUCT BiJ TOPTYp i HETIOACHKOTO TMOBOMXEHHS, ITPaBO HA TPOMASHCTBO, PIiBHICTH MpU
BiJMpaBJIeHHi TPaBOCYAJs, HA CBOOOLY MepecyBaHHs, IPaBO 3aNUIIATH Oyb-Ky KpaiHy, i mo-
BEPHYTHUCS Ha OAThKiBIIMHY, TPAaBO HE MOTOPKYBATHCS HAa BUMYIICHE MMOBEPHEHHS, a TAKOX
HU3Ka iHMHX 1paB. [IeBHI 00MeXeHHS CTOCYIOThCS AKX MOJTITHYHUX TIpaB, 30KpeMa mpaBa
TOJIOCY Ta CIyOH y 30pOoHHMX CHIaX KpaiHH, IO Hagaja MPHUTYIIOK.

AHaNi3yI04H TMOJNIITUKY 100 OiXEHIIiB, MA PO3MIAAAEMO HacaMIiepe]] MOJITHKY YpPSIiB
3axinHoeBponeichkux KpaiH. Xoda B CPCP ta B «kpaiHax HapomHOi aeMokparii» i Oymu
nonituyHi iMmirpanTtu 3 Icnanii, [lopryranii Ta neskuX iHIIKUX KpaiH 3 AUKTaTOPCHKUMU pe-
>KMMaMu, ajie ix Oyno Hebararo, a nmojiituka CPCP oo Hux Oyia ofHO3HAUYHOMO: 200 BHKO-
pHUCTOBYBaTH 1X y 60poThOi 3 iMmepianizaMom, abo xk 3acyIKyBaTH (y CTATiHChKi YacH) K -
T'YHIB iMIIepiaJticTiB.

3 posnagom PangsHchkoro Coro3y mpobiema OiKeHIB mocTana rnepej HOBUMH He3alex-
HUMU JiepXKaBaMH, i BOHM HamararoThCs ii BUPILIUTH, 30KpeMa 3 TOTIOMOTOI0 Mi>KHApPOAHO-
MPaBOBOTO PETYNIOBAHHSA. 3 Li€l0 METOIO OyJI0 YKJIaIeHO HU3KY JOTOBOPIB.

1. Jorogip npo 3axucT OixeHLiB i nepeMimeHux ocid (Mocksa, Bepecens 1993 p.).
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2. JloroBip mpo nepLioyeproBi 3aX0Au Ta 3aXUCT ODKEHLIB y nepioa 30poitHUX KOHMIIKTIB
(Mockga, Bepecenb 1993 p.).

3. Jorogip npo cTBopeHHs «Mixaep:kaBHOT QpyHAaLiD» A JonoMord OixeHusM (AnmMa-
Ara, motuii 1995 p.).

[Tpuseprae yBary Te, 110 NepIunii i3 nepeniyeHnx JoroBopiB MiCTUTh BUSHAUSHHS TEPMiHY
«OixKeHeLby, KUl MOIINPIOETHCS HA XKEPTBU HACUIIBCTBA Ta 30pOHHUX KOH(IIKTIB.

Yrponosx m’sSTH — LECTH OCTaHHIX POKiB HEBIUHHO 3pOCTalla KilbKiCTh MITpaHTiB, sKi
npudyBanu 1o Pocii, Ykpainu ta kpaiu Llenrpansnoi €sponu: [Tonbiii, CioBauydnHu, Yropiu-
Hu, Yexil. lle nepeBaxkHo adranii, iHAiii, KATAMI, MAKACTAHIL, MPITAHKIAI, BUXiALI 3 1e-
SIKUX KpaiH bausbkoro Cxomy it Adpuku. JIst MirpaHTiB 11l KpaiHW — JIMIIE TPAH3UTHUH MUIAX
J10 3aMo>kHOT 3axigHoi €Bponu. Ta Ha [BOMY IUIAXY iX YEKaIOTh YHCIICHHI NEPEeIIKOAH, 30Kpe-
Ma YUMpa3 CyBOPIlIMA KOHTPOJb HA KOpAOHaX. TUM-To Aenaii Oinblie TX 3aIMIIaeThesl B LIUX
«TpaH3UTHUX» KpaiHaX. OCKiJIbKM HEMa€e JOroBOpY Mpo peaamicito Mix YkpaiHoto Ta Pociero,
OCTaHHS BiJJMOBISIETHCS IPUAHATH Ha3al YHCICHHUX OiKEHIIB, sSKi MPOHUKIIN 3BiATH 10 HAC.

[ToBoeHHa nibepanbHa MoJiTHKA KpaiH 3axigHoi €Bpomny o0 OixkeHiiB TpuBaia y 50-Ti,
60-Ti # 70-Ti poKM 3aBISKH MIBUJIKOMY €KOHOMIYHOMY PO3BUTKOBI B perioHi. [Ipore 1ieit pos-
BUTOK JIeI0 ymoBinbHUBCA y 80-X — i Ha mouatky 90-X pokiB, a KiJbKiCTh 3as1B HA OTPUMAHHS
crarycy OikeHUiB 3poctana. SAxmo 1983 p. ix Oyno momano 73700, To 1998 — Bxe ax
692 685 6, 110 BUKJIMKAJIO 3MiHH B MOJITHLI W00 Npubysux. [{boMy crpusiin i Taki mopii, sk
3aKiHYEHHS XOJIOAHOT BiiHM W BHMHWKHEHHS HecTabinbHOCTI B lleHTpanbHiii Ta CXimHii
€Bpori, BiliHU B KonuIHiKA FOrocnasii, moOoroBaHHS, a YacOM HaBiTh icTepis B 3axigaux 3MI
3 MIPUBOAY MOXKIIUBOI XBHJIi TOJIOJHUX NMPUOYIIBIIB i3 TOCTPaISHCHKUX KpaiH, piCT YUCIia eKo-
HOMIYHMX MIrpaHTiB 3 appHKaHCHKIX, a31MChKUX i AEIKUX CXiTHO-€BponeHchKuX KpaiH. Tak,
3a JAHUMM COLIOJIOTiYHMX OMMTYBaHb, Onu3bko 50 MIH rpomajsH kpain LleHTpanbHOl Ta
Cximnoi €Bponu xoTijau 6 nepecenuTucs a0 kpain €C.

3 omsAAy Ha Taky 3MiHy OOCTaBHMH BiAMOBIAHO 3MiHIOBasacs IMOJIITHKA, a 3 HEKO W TO-
HaJIBHICTh 3asB MOJITUYHUX Misf4iB KpaiH 3axigHoi €Bponu. Tak, Ha moyarky ceprHs 1991 p.
tonimHii kaHep Himeuunnu I'. Konb 3asB7sB: «[IpaBo Ha npuTysok € cBaTuM». [IpoTe Bike
y BEpPECHi TOT0 X POKY BiH 3BE€pHYBCS 10 OyHIECTary 3 MPOXaHHIM MPUCKOPUTH 3aTBEPKEH-
HSl 3aKOHIB, CIIPSMOBAHUX Ha CHPOLLIEHHs MPOLEAYypPU BUBUEHHS CMpaB i MPUAHATTS pillleHb
o710 JienopTallii Ta 3a00poHu B’ 13y 10 KpaiHU Tak 3BaHUX €KOHOMIUYHUX MirpaHTiB. Maibke
OJTHOYACHO 3 TAKOIO 5K MPOTO3HIII€r0 BUCTY A TOAIMIHIN mpem’ep-MiHicTp @panuii E. Kpec-
COH, a TipeM’ep-MiHicTp Benukobputanii xon Meikop HEBIOB31 BUCIOBUBCSA Tak: «Mu He
MOBWHHI OyTH IIMPOKO BiIKPUTUMHU JUIS BCiX, XTO MPUOYB Jiniiie Tomy, mo Puwm, [lapux i Jlon-
JoH Habararo npusabauBiuii, Hixk Bombel i Amxup» 7.

[ToniTuku HaBOIMIM AaHI, IO CBiTYMIIM PO 3HAYHY KUJIBKICTh 1HO3EMLIB, SIKi TPOXKUBAIU
B KpaiHax 3axigHoi €Bponu. Tak, iHO3eMIi cTaHOBWIN OJ13bKO 35 BiAcOTKIB — y Jltokcem-
Oyp3i; y ABctpii Ta llIBeiinapii — 10; y BeJ‘[I/IKO6pI/ITaHll -8y q)paHun — 11. TloboroBaHHs Ha-
CeJICHHS BUKOPHCTAJIH Y CBOIi nponaraqu it He Oe3 ycmiXy, MpaBi MapTii, a pe3ynpraToM 0yIo
3pOCTaHHA KiTBKOCTI TXHiX ,[[eHyTaTlB SKi TepeMOrIH Ha BHOOpax y mapiaMeHTax ABCTpll Ta
[IBeinapii Bocernn 1999 p. Ile naan SIKi BiIBEPTO BUCTYNAJIM MPOTH «3ACHILIA» iHO3eMIIiB,
3a )KOpCTKe 0OMexeHHs B’i34y iMirpaHTiB 10 1IMX KpaiH. HecrnoniBaHum ctaB ycmx npaBoro
kanaugara B npesugentu Opanuii Jle [lena, skuii 3akiInkaB 3yIMHUTH JIeTAIbHY Mirpauito i
BHCJIaTH BCiX HellerajJbHUX MIirpaHTiB i OixeHIiB 3 kpainu. Taki abo mozaiOHi M racna momo-
MODJTH KpaifHiM MpaBUM 3HAYHO 30iJBIINTH CBOE MPEACTABHHULTBO y MapiaMeHTax benbrii,
Manii, Itanii i Hizepnangis 8.

OTxe, MONTUKA W TpaKTHKa 3aXiJHOEBPOMEHCHKUX KpaiH IIOI0 MIirpaHTiB 3a3Hala
CYTTEBUX 3MiH Bij yacy 3akiHueHHs Jlpyroi cBiTOBOI BiiiHU. 3pa3y MO ii 3aBepILIEHHI MOJiTHKA
LUUX KpaiH IPyHTyBajacsid Ha FyMaHHUX MPUHUUMAX: aKTUBHA JOIIOMOTa B PO3MillleHHi, Mpa-
LIeBNAIITYBaHHI IMMITPaHTIB Ta MepecesieHHi iX 70 TpeTix KpaiH. bimbim-meHm jidepanbHa
MOJTiITHKA 11010 O1KEHIIIB, K i 10 BCiX IHITMUX IMMIrpaHTiB, MPAKTHYHO HE 3a3Halia 3MiH i B Ha-
CTYIHI TPU IECATIWIITTS, KOJIU CTIPUATINBHIA €KOHOMIYHHH PO3BUTOK BUMAaraB JIOAaTKOBOI po-
6ouoi cunu. J{o Toro xx npuOysi BUKOHYBaJM HallBaXkdy, HAHOPYIHIITY i HU3BKOOILIAuyBaHy
pobory, 3a sky He Opanucs rpoMaasHu 3axigHoi Himeuunnu, @panuii, benbrii, [lonnannii uu
JlrokcemOypry. IIpote it y Ti poku, B nepioan Kpu3 (Hampukiaj HapTOBOT KpU3U y cepeluHi
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70-x pokiB) i B yacu craay BUPOOHULTBA BUOyXanu KaMIaHii, CpsMOBaHi Ha 3Ha4yHe oOMe-
JKeHHSI TOMTYCKY iMMITpaHTiB JI0 3aXiTHOEBPOIEHCHKUX KpaiH.

VY opranizaropis IIMX aKiliii i aBTOPiB BUMOT 10 YPSJIiB HE BUHUKAJIO JKOAHUX CYMHIBIB I110-
JI0 MOYKJIMBOCTi 3ampoBaJPKCHHS TIOTPIOHMX, Ha iXHIO IyMKY, OOMEXeHb. AJKe 3arajibHo-
NPUAHSATO, 110 iHO3eMellb He MOXe MPHUIXaTh 0 iHIIOoT KpaiHu, SKII0 HeMae BiANOBiAHOT 1BO-
CTOPOHHBOI 200 6AraToCTOPOHHBOI YroAu 3 KpaiHO0, FPOMAASHUH SIKOT XOTiB O eMirpyBaru
Jo iHwoi kpainu. KoxxHa KpaiHa, MOCHIIAIOUMCh TiIbKK Ha CBOE HalliOHAJIbHE 3aKOHOJABCTBO,
Ma€ MpaBo JJO3BOJMTH B’TXaTH YU BiMOBUTH OKpeMiit 0cobi B mpaBi Ha B’1311.

OCHOBHHUM KpUTEpPi€EM, 3a SKMM iHO3EMIIeBi TO3BOJSETHCA B’iXaTH 0 iHINOI KpaiHH, € Ha-
SBHICTh y HBOTO Macrnopta i Bi3u. L{inkoM 3po3ymiso, 1o y OikeHIiB 374e0i1bpII0r0 HeMae Hi
TOrO, Hi iHIOro. [ToJOXKEHHS )X HU3KKM Mi>KHAPOJHUX JOTOBOPIB i JOKYMEHTIB, HA3BaHUX BU-
ie, — Le TepeBaKHO PEKOMEHAlliT, Ki FOpUAMYHO He 3000B’A3aHi BUKOHYBATH KpaiHu, 110 iX
mignucan.

OnHiero 3 OCHOBHUX MiCTaB Il 0OMEXEHH MpaBa 0coOu Ha B’131 0 KpaiHU € nepkaB-
Ha Oe3reka 11iel kpainu. Tak 3anucaHo ycix BiMOBIAHUX Mi>KHAPOTHHUX JOTOBOPAX, & TAKOXK Y
HaIliOHAJIBHOMY 3aKOHOJIaBCTBa Maiike BCiX KpaiH 0e3 KOHKPETHOTrO TIyMaueHHsS TepMiHa,
OCKIJIbKH, SIK BBRKAETHCS, IOr0 PO3KPUTTA MOXKE 3aBaTH LIKOAW Oe3neli KpaiHu. 3araibHo-
BU3HAHO I Te, IO BCTAHOBJICHHS MEX MOHATTS «ACp)KaBHA Oe3reka» — e KOMITETCHILis
HaL[iOHAJBHOTO 3aKOHOJABCTBA, SKE, OJHAYe, HE MOXE CKacyBaTh abo OOMEXUTH MpaBO Ha
cBOOOMy TIepecyBaHHs OiNblle, HixK nependadeHo myHKToM 1 ¢T. 5 MiXKHApOIHOTO MaKTy PO
rpOMaJISTHCBKI 1 TOMiTHYHI TipaBa. Bei 3aximHoeBponeichKi nepkaBy € KpaiHaMU-y4acHUIIA-
MH 11p0r0 Tlakry.

B uinomy x TepMmiH «nepxaBHa O6e3neka» (B aHITiiCbKOMY TEKCTi — «HalioHaIbpHa Oe3re-
Ka»), BHeceHu# Jo cT. 19, 21 i 22 [NakTy, He OyB BU3HaYeHUH Hi B Ha3BaHoMy [lakTi, Hi B iHIIO-
My YHiBepcallbHOMY AoroBopi. KokHa nepxaBa Mae CBOIO BIIacHY KOHLEMLi0 Oe3neku i To-
My iHTepHpeTye 1ei TepMiH, Y3TOLKYIOUH HOTo 3 BIACHUMH 3aKOHAMH i, 3p03yMiJio, MiKHa-
POIHMMH 3000B’sI3aHHSMH, SKi BOHA B3sJ1a Ha cebe J0OpOBiIIbHO. SIK BUIUTMBAE 3i CKAa3aHOTO,
Taki 3000B’s3aHHS JOCUTH aMOpQHi, 00 BiJIMOBi/IHI MOJIOKEHHS MiXKHAPOIHUX JIOTOBOPIB
HeuiTKi. CTOCOBHO X Oi’KEHIIiB 3araJibHOBU3HAHO, 1110 JIep)KaBHA Oe3reka Mae MpiopuTeT Hajl
MiXKHAPOAHUMH 3000B’ I3aHHIMHM KpaiHu.

[HIOIO mepenyMOBOIO BBEOEHHS OOMEXKEeHb Ha CBOOOAY TepecyBaHHsS € 3a0e3leueHHs
rpoMasichbKoro mopsaky. Lleit TepMiH BUKJIMKAB i BUKIIUKA€e 6arato AUCKYCiil cepel MoiTHKIB,
JUTIOMATIB i BueHUX. JIo TOro K € pi3Hi TiyMa4yeHHs Ta 3aCTOCYBaHHS MOHATTS «TPOMAJICh-
KW TIOPSIIOK» Y KOHTMHEHTAIBHIN Ta aHIJI0-CAaKCOHCHKil IOpUINUHUX cucteMax. [locunanus
Ha FPOMAJICBKHUI MOPSAOK MOXKHA 3HANWTH B pilleHHAX €Bporneiicbkoi KOMICIT 3 paB JIIOIUHH.
3o0kpema, po3MIIIaloun CKapru MIirpaHTiB Ha «HE3aKOHHY BHUCWIIKY» a00 «HE3aKOHHE 3aTpu-
MaHHs», KoMicis Haromocuna, mo oOMeXeHHsI IXHbOI CBOOO/IU TepeCyBaHHS 3aKOHHO Mepe/-
OaveHi i HEOOXiTHI B IEMOKpAaTHYHOMY CYCIiJIbCTBI i OyJIM 3aCTOCOBaHI 3 METOIO MiATpUMaH-
Hsl TPOMAJICHKOTO MOPSIAKY °.

Pi3ke 30i/bIIEHHS KiJIBKOCTI O1XKEeHIIiB HepiiKo 30iranocs 3i criajoM eKOHOMiYHOTO BUPOO-
HUIITBA, 110, CBOEID YEPror0, BUKIMKAJIO y HACENIEHHsI HETraTUBHE CTaBJIEHHsI J0 MPUOYIbIIIB.
Lle mpu3BOAMIIO A0 BBEIEHHSI HOBUX 0OMEXKYBaJIbHUX 3aX0/iB 1100 MirpanTiB. Hepiako wi 3a-
XOIH YXBAIOIOTHCA a00 PEKOMEHIYIOThCS IJIs TPUHHATTS Ha 3aKPUTHX 3aciTaHHIX
BiJIMOBiIHMX MiHicTepcTB. BOHU, K MpaBuiio, nepeadadaroTh HOBi, )KOPCTKIllli, BAMOTH CTO-
COBHO OJIep>KaHHs Bi3; BEJIMKi MITpau Ha BIACHUKIB TPAHCIIOPTHHUX 3ac00iB, SKi TIEPEBO3SThH
HeNeranbHUX MIrpaHTiB; YCKIaIHEHHS MPOLeaypy IMOJaHHS i PO3MIAAYy 3asB Ha OTPUMaHHS
crarycy OixeHIiB Tomo. Cami MirpaHTH HaBOJSTH YUCICHHI MPUKIIAAN TOTO, K TM CITy>00BIIi
HE JI03BOJISIIOTH Yy €BPOMNEHCHKUX aeponopTax MpOMTH fani KOHTPOJIbHOT 30HH 1 MOAATH 3asiBY
YIHOBHUKOBI CIIy>KOM iMMirpaii. A sIKIIO Take KOMYCh 1 BAajocs 3p0OUTH, TO PO3MISLA 3asiBU
MOK€ TPHBATH POKAMH, IPOTATOM SIKMX MITPaHTiB TPAMAIOTh Y ClielialbHuX Tadopax. Lle mos3-
0aBJIsie IX MOXKITMBOCTEH IpaleBNaliTyBaHHsI, CBOOOIN MepeCyBaHHs, OEPKAHHS COMiaTbHUX
BUIUIAT i 3a0€3TeUeHHS MpaBa Ha BO3’€THAHHSA i3 CiM’ M.

I HaBiTH y TOMY pasi, KOJIM MirpaHTOBI HAAIOTh Bi3y a00 MPUIIMAIOTH 3asBY MPO HATAHHS
cTarycy OiXeHIs, MOTiM MOXXYTh BiJMOBUTHU HOMY B IpaBi Ha nepeOyBaHHs HA TepUTOPIT Tiel
9H iHIIOT KPaiHU 3 LIJIOTO sy TMPUYUH: KpUMiHAJIBHE MUHYJIE MIrpaHTa; HAsBHICTh Y HHOTO
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iH(peKUifHOTrO 3aXBOPIOBaHHS; Opak 3aco0iB A MPOKUTTSA Ta iHII cxoxki npuunHu. Kputepii
IUTSL TO3BOJTy Ha B’1311 Y KpaiHy HACTUIBKH 3aJI€XKaTh BiJl BHYTPiIIHBOJCP)KABHOTO MpPaBa, 1o
MOXKyTh OyTU Ha3BaHi I Taki MOTHUBH, SIK «I€P)KaBHA IMOJITHKA», a00 «cycminbHe Omaro» 10,
[lepeniunTi Bci MPUYMHM JOCUTH BaXKKo. [IpoTe € cepex HUX i Taki, SKi MOXKHA BBaKaTH
JoUinbHUMU. 30KpeMa, 3TifHO i3 3akoHoAaBcTBOM JItokceMOypry, iHo3eMelb MOXke OTpUMAaTH
BiIMOBY Ha HOro KJIONOTaHHS Mo MpaBo nepedyBaTu Ha TEPUTOPIT KpaiHU, a BxkKe OfepKaHUN
JIO3BIIbHUN JOKYMEHT MOXKe OyTH CKacOBaHUH, AKIIO iHO3EMELb He BUKOHYE CBOIX HOPUANY-
HUX 3000B’s13aHb 11010 CBOET cim’T 11,

3aKOHOMABCTBO KOXKHOI 3aXiHOEBpOMEchkol KpaiHW Mae cBOi ocobmuBocTi. Tak, y Be-
pecHi 1986 p. ypsaa @paHilii yXBajauB MOCTAHOBY, 3TiJJHO 3 KOO OIS B aAMiHiCTpaTUBHO-
My MOpPSJIKY Ma€ MpaBo BUCHJIATH 3 KpaiHu Oyab-Ky 0co0y, sika He Ma€ JOKyMEHTIB, i BOJHO-
yac BOHa Mo30aBlieHa MpaBa 3BEPTATUCA 1O CYAOBHUX OpPraHiB 3 OCKAp)KEHHSM pillleHHs
nontinii. Jlo Toro x, y ®@paniii Oynu BBeAeHI 000B’S3KOBi Bi3W Jisi TPOMAJISH YCiX KpaiH, 3a
BUHATKOM KpaiH-uneHiB €C i [lIseituapii. Leit 3axia cnpsMoBanuii mepenyciM npoTu ocio, ski
npuOyBaroTh i3 apadcbkux Kpail [TiBHIuHOT AQpHUKHM H KONMIIHIX KOMOHiMH 12,

JlibepanbHimmM BUIa€eThCs 3aKOHOAABCTBO benbrii. PilieHHs mpo He3aKOHHICTh B’ 131y Ha
TEpUTOPit0 KpaiHu abo mepedyBaHHs B Hilf MirpaHTiB, SIKi HE MAIOTh JICTANBHOTO CTATYCy, He
000B’I3KOBO MPU3BOAUTH 10 1X BUcHIKH. [1]og0 0ci0, siKi 1IyKatoTh NPUTYIIKY, | eHepanbHuii
cekperap y clipaBax ODKEHI[IB i 0ci0 0e3 rpoMaTHCTBA Ma€e MOBHOBAXECHHS TPUMHATH PEKO-
MEHJIAIIo MPOo iX HEBUCEIICHHS, sIKa 03Ha4Yae: K0 0co0i He HAlaHO TPUTYIIKY, BOHA HE MO-
e OyTH BHceseHa 3 TepuTopii benbrii. Xova Taki pekoMeHzaii i He MalOTh 30008’ A3yBalib-
HOTO XapakTepy, YpsiI 3aBXau ix BUKOHye. Ocobam, sKi IIyKaroTh TPUTYJIKY i YeKaroTh IPHii-
HSTTS PilIEHHS IOAO X CTaTyCy MPOTIroM OiNbIe 1’ sITH POKiB, aBTOMaTHYHO BUAIOTH JOKY-
MEHT, L0 HAaJa€ MpaBoO Ha MPOKHUBaHHS. Takuii TOKYMEHT OTPUMYIOTh TaKoX 0colu, siKi He
MOXyTh OyTH pemnaTpiiioBaHi 3 ryMmaHiTapHUX MipKyBaHb. [IpoTe ocTaHHiIMH pokamu
MOCWJIMBCS TUCK Ha Ypsill, a0¥ 3MIiHUTH 1Ii JibepanbHi MPUHIMIN Ha JOCUTH )KOPCTKI MpaBuIa
PO BECHJIAHHS MITPaHTIB, SKi HE MAIOTh CTarycy OixkeHwis I3,

VY BenukoOpuTtaHii KOHCEPBATUBHUN ypsiJ YXBaIUB 1ie B 1962 p. nepiuwmii iMmirpariitauii
akT CHiBIPY>XHOCTI, SIKMI 3HAYHOI Mipor0 0OMexHB iMmirpariro. JlelboprcTehki ypsaau He
JMIIe aKTUBHO MiATPUMYBAaU LIl 3aK0OH, a i YHeCIH JA0oAaTKoBi ooMmexeHHsa y 1965, 1968 i
1971 pp. Ypsan M. TeTtIep YXBaJliB BpI/ITaHCLKHI/I aKT 3 MUTaHb HalioHanbHOCTEN 1981 p.,
SIKAM 3alpOBa/IMB Bi3H [T TPOMa/IsiH i3 ieprkas-uienis CriapyxHocti. Ypsix Jhk. Meiimko-
pa BBiB JOAaTKOBI OOMEXEHHs J0 Iboro 3akoHy B 1987 ta 1996 pp. Sk Bimomo, Bce Iie
31€01IbII0ro 3p00JIEHO IS 3aBOKOBAHHA CUMIMATIN BUOOPLIB 4.

VY uinomy x genani Ginblie €BPONEHCHKUX JIEP)KaB BJAIOTHCS J0 MPAKTUKHA BUCHIKU He-
JieTaJIbHUX MIrPaHTiB 10 KpaiH, i3 sSIKMX BOHU MOTPANWIN Ha TEPUTOPIiI0 KpaTHU nepeOyBaHHS
abo Oe3nocepeaHbo 10 AeprKaBH IXHBOTO MOCTiliHOro npoxxuBaHHA. Tak, Icnanis, [Tanis pery-
JITPHO BUCHJIAIOTh Ha3aj OidkeHIiB i3 kpain [TiBHiuHOT Adpukw, a ITasis, kpim Toro, Oi’KeHIIiB
3 Anb6anii Ta Kocoga. Ille sxopcTKilior craia MomiTHKA MOA0 HeJleralbHUX MIirPaHTiB Mics
TOTO, SIK 3’SICYBaJIOCs, [0 OKpeMi MpUOYJbIl 3 apabChbKUX KpaiH, Mal4u CTaTryc OiKEHIIB y
3axinHiit €Bporri, BXOAWIN 10 Yhciia opraHizaTopiB Tepopuctinunux akuiid y CILIA 11 Bepec-
Hs1 2001 p. Lle, 3Bu4aiiHo, pi3ko MOCHINIO HETATUBHE CTABJIEHHS IPOMAJCHKOCTI i odiniiiHux
0cib 10 MirpaHTiB.

Bupinrysaru nmpo0nemu OikeHIiB y €Bpori Xo4 i CkiIagHo, ale MOXIUBO. Tak, onepariii 3
MiATpUMaHHA MUPY B KpaiHax KojuiHboi KOrocnasii cnipusim cTabinmizanii cTaHOBHIIA, AaIH
3MOTY TOBEPHYTHUCSI B PiJIHI Miclli COTHSAM THCSY Jitoneit. bararo BakuTh i MOJIMIIIEHAS YMOB
KUTTS B KpaiHax, 3BiIKM 31e011b110T0 eMiny}OTb K 3a5BMB TIPE/ICTABHKK MiHiCTepCTBa 3aKop-
AoHHKX cripaB CIIOBAYYMHH, €BPONEHChKI CTPYKTYPH MOBUHHI rapM0H13yBaTy1 CBOE erpamyme
3aKk0HOAaBCTBO. Ta 06CTaBNHA, HArOIOCKB BiH, IO B TAKUX KpaiHaX, sk Qinnsnuis i Hopseris,
IyKadi IPHUTYIKY ONePKYIOTh MarepialibHy JOTIOMOTY OUTBIIY, HiXK cepeqHs 3apo0iTHa riara y
CroBau4mHi, a TAKOXK TOCUTD OTIEpaTUBHA MPOLEIypa MPUAHATTS pillleHb y IUX KpaiHaX, CIo-
HYKalOTh 0araThbOX IIMTaH MaHJpyBaTtu came No kpaiH CkaHauHaBii. 3a fioro cioBaMu, UM
KpaiHam Tpeba BpaxyBaTH 1ii 0OCTaBHHH, BIOCKOHAIIIOIOYM CBOE iMirpariifHe 3aKOHOAABCTBO.

TakuM YUHOM, YIIPOZIOBXK YCi€l CBOET icTOpil €Bpona 3MylIeHa TaK YM iHaKIle BUPillyBa-
TU npobsieMy MirpaHTiB. [0CTpo mocTasa BOHa B OCTaHHbOMY JAecATUpiudi XX CT. YHACHIiJ0OK
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MacoBHX MOPYIIEHb IPaB JIONUHU B nepionu 30pOMHUX KOHQIIKTIB, pempeciii i Takux
YHHHUKIB, K CTUXilHI J1xa, 0e3p0o0iTTI, aBTOPUTAPHI PEKUMH, OO, OiTHICTH HACENCHHS
TOLIO.

Ile Bumarae Hacammepen yCyHEHHA NPUYMH, L0 3MYLUYIOTh JIIOAEH NOKHMHYTH CBOI
JIOMIBKH i LTyKaTH MPUTYJIIKY B Uy KHUX 3eMJIsIX. MiXKHapoaHi opraHisauii Ta KpaiHu MpOBOISATH
MHUPOTBOpYi omepauii, Hampukiaj, y konuinHiii FOrocnasii Ta B adpukaHCBKUX KpalHax,
3BiAku mpuOyBae OinbluicTe MirpaHtiB. BoHM HagaroTh 3HaYHYy E€KOHOMIYHY JOMOMOTY
BIJIMOBITHUM KpaiHaM; 3aliTHO MiXKHApOIHi, 30KpeMa €BPOMNeiChKi, MEXaHi3MH JTOTIOMOTH
Oi>KEHIISIM; CTBOPEHO Mi>XKHAPOJIHI Ta €BPOMENChKi MEXaHi3MH1 3aXKUCTy MPaB JIIOAWHU.

Pazom 3 THM OCTaHHIMU POKaMU €BPOTICHCHKI JIepyKaBU MPUHAMAIOTh BCE KOPCTKIIIli 3aK0-
HU, 110 OOMEXYIOTh npaBa nrofieit Ha B’ 1341 10 1MX KpaiH. Taka moyiTuka BUSBISETHCSA B IOCH-
JIeHHi iMMirpauiiHoro i i TIPUKOPIOHHOTO KOHTPOITIO, nepenycim 1oao TPOMajisH KpaiH, 1o
PO3BHBAIOTECA. YBOAATECA BCE HOBI OOMEXKEHHS Ha OTPHMAHHS HHMH Bi3, MOZOBKYIOTHCS
TEPMiHH PO3IVIALY 3asB MITpaHTIB MPO HAJAaHHS CTaTycy ODKEHIIB, CHCTEMaTH4HO TPAKTHU-
Ky€ETbCs BUCWJIAHHS MIirpaHTiB. B pe3ynbTari BUHMKAE YMMIai OYeBUAHININN qrucOatane Mix
nmpobieMaMu MirpaHTiB y €BpoIli Ta 3J1aTHICTIO yps/IiB okpeMux kpaid Ta €C y 1inoMy 3Haii-
TH TIPUHHATHI CIOCOOH 1X PO3B’sI3aHHS.

30ibIIY€eThCS KiNIbKiCTh 0OMEXKEHb Ha B’13]1 MIrpaHTiB 10 iHIIKUX KpaiH, MOCIa00EThCs
KOHTPOJIb 32 JOTPUMAHHAM iXHiX mpaB. OueBUAHO TaKOX, 10 Oy/b-sKa KpaiHa MOXe BBECTH
YKOPCTKI OOMEXEeHHS, KEPYHOUHUChH JIUIIE BJACHUMH MipKyBaHHSIMH JOLITBHOCTI. Taka momiTu-
Ka i TIpakThKa cyrnepevyarh 000B’s3KaM JiepkaB 3a0e3reduyBaTy TpaBa BCix Jojei, 6e3 Oyab-
KOl AMCKpUMiHalii. 3 Oy Ha Takuil HECTPUATIMBHA PO3BUTOK TMOMAIM BHIAETHCS
JOLNBHUM PO3POOUTH MPOEKT i MPUHHATH MIKHAPOAHO-NIPABOBUH JOKYMEHT (MOXIJIHUBO Y
(opmi nomarkoBoro npotokony 10 Konsenuii 1951 p.), sikuii O 4iTKO BU3HAYUB OKpeMi J103-
BOJIEHI MiXKHAPOAHUM MPaBOM OOMEXEHHS MpaB MIrpaHTiB 1 ODKEHIIB Ta MPAaKTUKY iX 3aCTO-
CYBaHHSI.

1 Time. —1991. — August 26. — P. 11.

2 Ibid.

3 Joly D, Kelly L. and Nettleton C. Refugees in Europe: Publicaton of Minority Rights Group.— London,
1997.-P.2

4 Apxieu M3C Ykpainu i Yrpasninas Bepxosrnoro Komicapa OOH 3 mpaB mroguHm.

5 Helping refugees. An introduction to UNHCR. 2001 edition. UNHCR, Public Information Section. —
Geneva, Switzerland, 2001. — P. 8.

6 Joly D and others.— P. 2.

7 Time. — 1991. — August. — P. 13.

8 Time. — 2002.— May.— P. 35.

9 Jlaec E.H. O63aHHOCTH THYHOCTH TIepes] OOIIECTBOM H OTpAaHHUEHHE TIPaB U CBOOO YeTOBeKa, mpe-
JyCMOTpEHHBIX B cTaThe 29 Beeobmeil aekmapawuy npas denoseka. — Horo-Mopk, 1983.— C. 118.

10 /rokymenm E/CN.4/Sub.2/1985/9, naparpad 23.

1 Jfokymenm CCPR/12/Add.1. —=N. Y., 1997.— C. 42.
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13 Joxymenm CCPR/C/SR.1707.— 1998.— 27 October.— § 11, 12,21.

14 The Wall Street Journal Europe.—2002.— May 29.— P. A9.
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B craThe aHAM3UPYIOTCS MPOOIEMbl MUTPALIMK HaceJeHNUs, Oe)KEHLIEB, SBOMIOLNUS MOMMTHKHI 3anaaHoe-
BPOMNEHCKNX roCyIapcTB B OTHOLIGHUM MUIPaHTOB M OexeHleB. [Toka3aHo, 4TO JOCTATOYHO JinOepalibHas U
ryMaHHas NOJIMTHKA 3allaJHOEBPONEHCKUX roCy1apcTB MO0 OTHOLICHHIO K MUTPaHTaM B MOCJIEHEE AeCATHIIC-
e XX B. U3MEHMWJIAaCh. DTH CTPaHBI BCIEACTBHE OONBIIOTO HAILUTBIBA MUTPAHTOB N3 KOH(INKTHBIX pailoHOB
MHpa, B TOM 4Kcie 1 U3 crpad EBpormbl, mpexxae Bcero 6ankaHckux n 6pBInx pecrmyoink CCCP, yxxecroya-
10T CBOIO MUTPALIIOHHYIO MOJIUTHKY, PyKOBOACTBYSICh COOCTBEHHBIM IOHUMaHHEM Hal[IOHAIBHOI Oe30macHo-
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NMpaBoBa cuctema YkpaiHu i MmixkHapoaHe npaBo

CTH, OOILIECTBEHHOTO MOPSAKA, IPU 3TOM OTPaHNYMBAs UX MpaBa Ha CBOOOLY mepeaBrnkeHus, Tpya u T.4. [Tox-
MUCaHHBIE MEX/lyHapOIHbIE I0TOBOPA, U UX HOPMBI, K COXAaJIE€HHIO, B OOJBIINHCTBE CBOEM UMEIOT TOJIBKO pe-
KOMEHJJaLlMOHHBII XapakTep.

B crarbe 060cHOBBIBaeTCS HEOOXOOUMOCTH NMOATOTOBKU IPOEKTa U TPHHITHE MEXTyHapOIHO-TIPAaBOBO-
ro JOKyMeHTa (BO3MOXHO, 9TO OyJIeT IOMOJHUTENIbHBII MpoToKo kK KonBeHimy o craryce 6exenues 1951 r),
KOTOPBIH OBl YETKO OTIPENENTI TpaBa MUTPAHTOB U OEKEHIIEB

B.€. MAPMA30B

Bacunv €ezenoeuu Mapmazos, xanouoam opu-
ouyHux Hayx, doyenm Kuiscorxoeo nayionanvrnoeo
yHigepcumemy imeni Tapaca llleguenxo

HNOMYK KOHCEHCYCY 3 HAIINIOHAJIBHUMMU TPABOBUMU CUCTEMAMMU
SIK METOJ TTYMAYEHHS KOHBEHIIIT
PO 3AXHUCT ITPAB JIIOAUHU TA OCHOBHHUX CBOBO/,

[Tomryx KOHCEHCyCy 3 HaliOHaJbHUMH MPAaBOBUMH CHUCTEMaMH € OJHUM i3 HalBax-
JUBIIIMX METOAIB CTaTUYHOTO TiayMadeHHs KOHBEHIi1 mpo 3axucT NMpas JIOAWMHUA Ta OCHOBHUX
cBobon (nani — Konsenuis) €Bponeiicbkum Cynom 3 nipas jronuau (nani — Cym). 3acTocyBaH-
HSl METO[IiB, 110 MAlOTh CTATUYHHUN XapaKTep, € OMHUM 3 acnekTiB TiiymadeHHs Konsenuii Cy-
JIOM i TIOSICHIOEThCS HOTo Oa’KaHHSM HE TEPEeBHUILYBATH Biamdy, sSka HOMy HalexuTh 3a Kon-
BeHIier0. Y neskux Bunaakax Cynm MposBisie Haa3BUYAHY 00epekHiCTh, Ha BiMiHY Bif Tiel
CMIJIMBOCTI, 3 SIKOIO BiH 3aCTOCOBYE AMHAaMi4Hi MeTonu TiyMaueHHs KonBeHiii. BiH Hama-
raeThCsl HE CTaBaTH HAJ CIUIFHO BUPOOJIICHHMH TOTIISAaMU NepkaB, mo migmucanu KoH-
BEHIIif0, HE PO3POOJIATH 3aralbHUX HOPM, 000BSI3KOBHX JUTSA JepPiKaB-YIaCHHIb, XOU OCTAaHHE
Oys0 6 Ha KOPUCTH iHTEepecaM yci€el eBpONeChKOl JeMOKpaTii.

TepMiH «KOHCEHCYC» Y MiXKHAPOAHOMY IpaBi MOXe 03HAYATH y3TO[DKEHHS JepKaBaMHu Jie-
SKUX MPUHLUIIIB, AKi BUMTPABJOBYIOTH IXHE MPUEAHAHHS JI0 IIEBHOTO A0r0oBOpY. Y paMkax KoH-
BEHLT i/1es «<KOHCEHCYCy», O4EBHIHO, CIMpaeThes Ha ii [IpeamOyny, m’aTuid i wocTuii adb3auu
SKOI CBiT4aTh MPO «CIiNbHE PO3YMiHHA i CHiNbHE NOTPUMAHHS IPaB JIIOIAUHWY, «CIUIBHY
CTAIIMHY B MONITHYHKMX TPAIMLIsAX, igeanax cBoOO Ta BEPXOBEHCTBI npasay |, ski € PpyHna-
MEHTAJILHUMH I[IHHOCTSAMM JIJIsl BChOTO JFOACTBA. [IpoTe 3HaUeHHS 1MX TEpMiHiB MOXke HaOu-
paty pi3HUX BiATiHKIB, KOJM HIEThCS MPO TMOLIYKH KOHCEHCYCY Ha piBHI HaIliOHAJBLHUX TTpa-
BOBHX CHCTEM, TOOTO TMOIIyKH, MpOArKToBaHi odepexHicTio Cymy. [1pn BOMY Cyn BBaxae,
IO TIOIIYK KOHCEHCYCY 3BOAMTHCS MO «3aralbHOBXKHUBAHUX HOPMY, «CIUTBHHUX TOTIISIIBY,
OIHOTHITHUX MOHATHY» TOmo. TakuMm unHOM, CyHOBH TEPMiH «KOHCEHCYC» TIYMAYHUThCS SIK
MOUTYKH TO3UIii, CIIUTBHOT TS BCiX AeprkaB, mo mianucann KoHBeHII o, 00 MeBHOI ramy3i
4y IpoOieMHu 3 METOIO TIepeBipKH BIANOBIAHOCTI I€AKUX pillleHb OpraHiB Biagu AeprKaB-yyac-
HULb 3acagaM KoHBeHLii.

He Oynemo roBopuTH Mpo MOXIIMBI MepeBard METOMy MOLIYyKY KOHCEHCYCY, 3ayBa)KUMO
JMILe, 110 el MOUTyK MoXke 0OMeXXyBaTh AUHaMivyHe TiyMadeHHs KoHBeHii: 3 oqHOTro OOKY,
KOHCEHCYC He 000B’A3KOBO i He 3aBXKAM BiJNOBila€ mOTpedaM CyCHinbCTBa, a 3 iHIIOTOo, — K-
110 JOCATTH KOHCEHCYCy He Brajiocs, Toai Cyn Moxe yTpuMaTHcs Bijl 3aCTOCYBaHHS METOJliB
JUHAMIYHOTO TIIyMadeHHsI, METOIO SKHX € e()eKTHBHA TapaHTis IpaB JoAnHY. JlokmagHime Mu
PO3TIITHEMO caMe OCTaHHil acmeKT i€l mpobieMu. Alle croyaTrky BapTo MpoaHali3yBaTl Mo-
THBH, II0 3yMOBJIIOIOTH TIOIIYKH KOHCEHCYCY.

Amnanizytoun npaktiuky Cymy, MOXXHAa BUOKPEMHTH TPH OCHOBHI B3a€MOIIOB’ s13aHi PHYH-
HH, SIKi BUIIPaBIOBYIOTh HaMaranus Cymy 3HaWTH B HaIliOHAJBHUX MPABOBHUX CHCTEMaX OCHO-
BY TSl KOHCEHCYCY, BUPILITYIOUX TTHTAHHS, TIOJaHi Ha HOTo pO3IIIsi.

© B.€. Mapmasos, 2002
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Mapma3zoe B.€. MNoLUyK KOHCEHCYCY C HaLiOHaNbHUMM NPaBOBMMUW CUCTEMAMM. ..

[To-nepie, MOLIYK KOHCEHCYCY IPYHTYETbCA Ha CyOCHAIapHUX OCOOJIMBOCTAX CHUCTEMHU
KonBeHIii. YpaxyBaHHs [[bOT0 XapakTepy Bejae 10 Toro, mo Cy/ Hamae HallioHaIbHUM opra-
HaM JIep>KaBHOT BIAJV JUCKPELiiiHi TOBHOBAXEHHS JJIs TapaHTyBaHHs MpaB, 3a0e3MeYeHnX
KonseHii€ero, Ha TepuTopii cBO€ET kpainu. 11i moBHOBa)keHHsI MOYKHA OOMEXXYBaTH JIUIIE TO/I,
KOJIM TiJXiJ 0 TapaHTyBaHHs LUX MpaB BUABISE PO301KHOCTI Ha €BpoNeHChKOMY piBHI. Y
TakoMy pasi Cya npoBOAUTh HEOOXiAHE pO3CiigyBaHHA, 100 MEPEKOHATUCS, YH € 3roJla MiXk
Jep)kaBaMu 00 Liel mpobaemu. SKIIo 3’sCOBY€EThHCS, 110 OCKap)KyBaHa HOpMa HalliOHab-
HOTO 3aKOHOJIABCTBa a00 OCKap)KyBaHe BTPYYaHHS MepeadaueHi 3aKOHOAABCTBOM OibIIOCTI
nepxkas, Cyn BUpilIye, Mo HAEThCA MPO €IEMEHT, SIKHH CBiMYWTh Ha KOPUCTh BUHECECHHS
pillleHHs TPO HEeOOXiMHICTh Takoi HOPMHU 3aKOHO/IABCTBA 200 Takoro BTpy4aHHs. HasBHiCTH
CIiJIBHOTO TIOJIOKEHHS Y MPaBOBHUX CUCTEMaX Pi3HUX JIeP)KaB CTAHOBUTH, TAKMM YHHOM, 3HA-
Yy[IMA €JIeMEHT Uil TIyMadeHHs SKoroch nojioxeHHs KoHBeHLil abo 17 KOHTpOJIO Aiid
JIepXKaBHUX OPTaHiB 2.

[To-npyre, HalioHallbHE MPaABO € BAXIUBUM (hakTopoM moao cucremMu Konpeniii. KoH-
BEHIIisl MiCTUTh TIOHATTSI, SIKi € B HAILlIOHAJILHOMY TIPaBi, K, HAMPHUKJIA]], BU3HAYCHHS 3aKOHHUX
1ineid, moiMmeHoBaHUX y 1. 2 cT. 8-11. Came Tomy Cyz BBaXKae cBOiM 000B’I3KOM BpaxOBYBaTH
i MOHATTS ¥ MOCHUIIATUCS HA HUX, PO3MIISAAI0YH 3aXO0H, SKi BXKHMBAE Jepxana IS 0OMeKeH-
HS iHOUBiAyanbHUX npas. Takuil migXin, 3 norsay Cyny, KoHUE MOTPiIOHUH, a/pKe SIKIIO IKeCh
MOHATTS BifoOpaXkae MiKIEepXkaBHY MPaKTHUKY, L0 JOCTaTHbO MepeBipeHa uyacoM, Todi Cyn
MOYKe 3aCHOBYBATH Ha Hili CBOE TIIyMa4eHHs 1[bOTO MOHSTTS, 3HAXOAAYH JOAATKOBI apryMEHTH
JUTSL HOTO OOTPYHTOBAHHS.

[To-Tpete, moBara Jo BiqMiHHOCTEH y HalliOHAJTBHUX MPABOBUX CHCTEMaX TaKOXK MOXKeE
BUMIPABAATH TOIIYK KOHCEHCYCY, 00 BOHA BHUXOIWTH i3 MPUHLUILY TIJIIOpai3My, SKHN
nepenbayae HEOOXIAHICTL «CIIIBHOTO 3aXMCTY BinMiHHOCTEN» 3. TeopeTuuHo, TaKy Mnosa-
Ty HE€ CJlii TPOTUCTABJISATH EBONIOLIT HalioOHAJBLHOrO TpaBa ab0 PO3BUTKOBI TpaBa,
3akpimiaeHoro B Kouseniii. [Ipote, 1i BiAMiHHOCTI CBif4aTh, 1110 CyJ0Ba MPAKTHKA JEPiKaB
HeonHakoBa. Cyn iHOAI cremialbHO 3BepTaE Ha Iie yBary: BCyleped CBOill MeTOAMII
JIMHAMIYHOTO TIyMadeHHs, sKa MoJisrae B TOMY, 1100 crpoOyBaTH MPUCKOPUTH IIe He
3aBEpILEHY €BOJIIOLII0 MpaBa 0araThoX JepXkaB i BUSBUTHU 3arajbHOEBPONEHCHKHUI 3MiCT
nonoxxeHb KoHBeHLi{, BiH, HaBMaku, B iM’d MOBard 10 LHMX BiAMiHHOCTe#, Qikcye, 110
KoHceHcycy Hemae. Toai mpuUHUMN MJOpani3My, MNpUTaMaHHUKH JIEeMOKPaTUYHOMY
CYCHiNbCTBY, Ha0yBa€ iHIIOTO CEHCY.

[TincymoByrOuHM, MOXKHA CKa3aTH, IO JUIS TOro, abW BU3HAYHTH € KOHCEHCYC YU HOTo He-
Mae, Cyzl BUBYA€ CITiJIbHI 03HAKH i BiZIMIHHOCTI HalliOHATBHUX MPaBOBHX cucTeM. [licns 1po-
ro ab0 KOHCTaTrye HasBHICTb KOHCEHCYCY U 3acymKye Iep)kaBy-BilmnoBinaua, Hii sSKoi He
BiJIMOBiIalOTh MM BUMOTaM, abo (ikcye, 0 KOHCEHCYCY HeMae, i MiTBEPIKY€E 3aKOHHICTb
nii nepxkaBu. B 000X BUMaaKax MPUHIIUI JUHAMIYHOTO TIlyMayeHHs He BiJlirpae Histkoi poni
OzxHak B OCTAaHHBOMY BHITAJKY NPHHLI HajaHHs JiepxaBi cBOOOIM po3Cymy Bimirpae
BPIleIaHLHy poib. Y Oyab-IKOMY pa3i OCHOBHUM 3aBIaHHSAM TONIYKY KOHCEHCYCY € 3BE€pHEH-
HS TICJIA IBOTO JI0 IPUHIIKITY HAJaHHS JepKaBi CBOOOIAM PO3CYy.

Sxuio 3adikcoBaHo, IO OJHOCTAWHOCTI B TOMIANAX Ha SKYCh KOHKPETHY IPaBOBY
npobJeMy Hemae, He MoXke OyTH i AMHAMIYHOrO TiayMadeHHs. TouHille, e MoXe OOMEXUTH
3aCTOCYBaHHA JWHAMIYHOTO TIymMauyeHHs i neperkonuTu CynoBi 3acTOCYBaTH €BPOMENCHKi
HOopMHU. TakuM YHHOM, OpaK KOHCEHCYCY MOCTA€E MEePEIIKO00 I JUHAMIYHOTO TIyMadeHHS.

[TopiBHANBHMIA METO, IO SIKOTO BIAIOTHCS 3 METOIO MONTYKY KOHCEHCYCY B HalliOHAJTbHUX
MPaBOBUX CHCTEMAX, 3/1€01IBIIIOT0 MPU3BOIUTH A0 TOTO, IO OJIOKYETHCS MPUHLIAT JMHAMIYHO-
ro TyMadeHHs. SIKIo BHACIHiIOK MOPiBHSAHHA AN BUCHOBKY NP0 PO30iKHICTD MiAXOMIB
€BpOMNEChKUX JepxaB 10 NeBHHUX mpobiem, Cyn BiAMOBISETbCA Bifl 3aCTOCYBaHHS TaKOTO
TIyMaueHHs1, He 0)Karo4yu CTAaBUTH JIepikKaBy-BiNOBi1a4a nepe] HeoOXiTHICTIO BHECEHHS 3MiH
JI0 CBOET CymoBOi Teopil un nmpakTukh. CaMe Taka po30ikHICTh € 03HAKOIO, 3a sikoro Cyn Hamae
JieprKaBi IPOCTip 11 CBOOOIN pO3CYy.

Tak, y cnpaBi nipo Hakien CyjJ yXBalUB, IO MiX CyJOBUMH CHCTEMaMH JepXKaB, sKi
nianucanu KoHBeHI0, 1le HeMae JOCTaTHbO! €JHOCTI B MOIVISAAX HION0 MOHATTS Mopaii. 3
uiel npuunHu Cyq He MOXe 3pOOMTH BUCHOBOK, 1[0 OOMEXKEHHS, 3aCTOCOBaHi OpraHamH Jep-
JKaBHOI BJIaJly 0 Mpokary (ijbMy, sIKHi BOHM BU3HAIM TaKuM, L0 oOpaxxae pemiriiiHy mo-
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pais, € HECYMICHUMH 3 NojioxkeHHAMHU Konsenuii *. Cxoxuii BucHosok Cymy i y JBOX iforo
plIHeHHﬂX Yy CrpaBax MpoTH Cnonyquoro KOpOJ'IlBCTBa 1010 BU3HAYEHHS MiHIMAJBHOTO
BiKy 0CO6H, 10 Mifisrac KpUMiHaJbHIN BigmosizansHOCTI 4. 3a aHMIIACHKMM 3aKOHOMABCT-
BOM, 1€ JIecsITUpiuHmi Bik. LI HOpMa € y MEHIIIOCTI eBponeiicbkux kpaiH — uneHiB Paan €Bpo-
nu. Taka 3akoHOIaBuya HOpMa CTBOPIOE CepiHO3HY mpobiemy, amxe KpuUMiHalbHA
BiIMIOBIJANIBHICTh 3aBXKAM TATHE 3a COOOIO Mpolec, SKUH MOXE 3aBJaTH HEMOBHOJITHIM
MiZCYIHUM CTpaXKJaHb, MPUHUKEHb a00 BUKJIMKATH Y HUX TICUXi4Hi po3naau. Kpim Toro, Ta-
KW HU3bKHUW BIKOBH MOPIT MPUTATHEHHS 10 KPUMiHAJIBHOT BiJINOBiAJILHOCTI HE BillMOBinae
OUYeBUJIHIN TeHJEHIT B ray3i MixkHapoaHoro npasa. Oxanave, Cyn BUPILIUB, IO 3 [LOTO MPH-
BOAy B €Bpori 111e HE JOCATHYTO KOHCEHCYCy. BiH yXBasiuB, 110 MPUTATHEHHS 10 KPUMiHAb-
HOT Bi/IMOBIJANbHOCTI, TOYMHAIOUH 3 JIECATUPIYHOTO BiKYy, HE € HEMPOMOPIiHUM 10 TIOpora,
BCTAHOBJIEHOT'O B iHIIMX €BPOMEHCHKUX JepxaBaX. TakuM YUHOM, MPUTATHEHHS 10 KpUMiHa-
JILHOT BiJINMOBiNABHOCTI 3aBHUKA HE CTAHOBUTH caMe co00t0 mopyineHHs ¢T. 3 KonpeHuii.

SIk BUCHOBOK, MOXKHA CKa3aTH, L0 MOLIYKH KOHCEHCYCY B sIKiiich MeBHil ramnysi Mix aep-
kaBamu, 1o mianucanu KoHBeHwito, Bele OO HACTiAKIB, MPOTUJICKHUX HACTiAKaM Iu-
HaMi4HOTO TiAyMaudeHHsA. Y pasi, skOM He BAaoCs JOCATTH KOHCEHCYCy, HOBi mpoOiiemu,
OB’ s13aHi i3 3aCTOCYBaHHIM MPaB, rapaHToBaHUX KoHBeHIIi€r0, 3auImircs O He po3B’i3aHu-
Mu. Ax6u Cyn nowmpuB Takuil migxia Ha Bei ranysi, To KoHBeHuis BusiBuiacsi 6 mpuctocosa-
HOIO HE JI0 YMOB CYYacHOTO JKUTTA, a 10 HallioHAJILHUX O0COOJIMBOCTEH 1 10 Cy4acHOTO piBHs
inTerpanii gepxaB y cuctemy Konseniii. Cinig 060B’s13k0oB0 HaraaatH, 1o Cym € rapantoMm
»kuBOi cuctemMu €Bporneiicbkoi KoHBeHIIil, 1110 y CBOiM MpakTHlli BiH Ma€ MparHyTH, a0u
HaliOHaJbHE MPaBO He 3acTUMIO Ha Micui. Ciix BigMOBUTHCS Bi yciX Aiif, fiKi cymepeyarb
TaKiil KOHIEIT.

Slkmo koHceHCycy Hemae, e Takox 3aBaxae CynoBi po3BuBard HopMH KoHBeHIIIT,
CHiNBHI JJIA JepxkaB, sKi 11 miamucaiu, i TyT MOXyTh OyTH TPUKJIAIOM pillieHHsS y CHpaBax
npod)cnlnox V mux pimennsx Cyn ctBepxkye, mo ct. 11 KonBeHiii He Hagae npod)crnnKaM
Ta IXHIM 4JieHaM aHi mpasa Ha Te, 100 JepraBa MPOBOAMIIA 3 HUMU KOHCY/bTALlil, aHi mpaBa
Ha y4acTh y KOJIEKTUBHUX TEperoBopax . Take «B0osA3Ke» TIyMadeHHs CIIUPAETLCA HA Ty 00-
CTaBUHY, IO JEpKaBH, ki mignucanu KoHBeHIito, e He 3aKpiMWiIM MOAIOHUX MpaB Hi Y
CBOEMY 3aKOHOJABCTBI, Hi y CBOiii cynoBiii mpaktuui. [Ipaktuka Cyny cTaHe iHILIOK TOMi, KO-
71 BCi KpaiHu — wieHn KoHBeHIiT JOCATHY T OJHOCTAHHOCTI, a TXHi 3aKOHOJJABCTBA Ta MpaK-
THKa CTaHYTh iZICHTUYHUMHU.

Yepes Te, mo Hemae KoHceHcycy, Cy/l He Xoue BU3HABATH i 3aCTOCOBYBATH IIe OJHE Mpa-
BO, 1110 BUIUIMBAaE 3 TekcTy KonBeHuii. Y pasi, KO OpraHu AepiKaBHOI BiIagd BiAMOBUIIM
0co0i B MpoxaHHi 3MIHUTH ii Mpi3BHIIE, SKE CTBOPIOE HE3pyUHOCTi 0co0i, Cyq He BH3HAB L0
BiJIMOBY MOPYILICHHSM IpaBa Ha MOBary Ji0 MPUBATHOTO i CiIMEHHOTO KHUTTS, rapaHTOBAHOTO
ct. 8 KoHBeHI1ii, 3 sKO1 JIOriYHO BUIUIMBAE MPaBO Ha 3MiHy Tpi3Buiia. [losicHenHs Take: Cyn
BHpININB, 1[0 B HAIlIOHAJILHUX MPABOBUX CUCTEMAx JIepiKaB, ki mignucain KoHBeHIito, mpak-
TUYHO HEMAa€ CITiJIBHOTO MOTMISAY MIOJ0 YMOB, 32 SIKHX MOYXHA 3MiHWUTH IPi3BHUIIE 3aKOHHUM
nuisxoM. Llg mpukpa BimMoBa MiATBEpAUTH MpaBo O0coOW Ha 3MiHYy Tpi3BHINA Ha 3aralib-
HOEBPOIEHCHKOMY PiBHI Ja€ 3MOTy Jep)KaBHUM MOCAAOBIAM 3pOOUTH 3 IIbOIO BHCHOBOK,
HiOMTO BOHM BMpaBi BUPIllyBaTH: JO3BOJUTH YM BiMOBUTH 0Cc00i y 3MiHi 11 npi3BuILa, HE 3Ba-
»karoun Ha BUMoru KonseHuii. TakuM 4MHOM, 3asBHUK i pemita oci0, siki OMAHUITUCS B CXOXKii
CUTYallil, MatOTh TEPITiITH HE3PYUYHOCTI, MOB’A3aHi 3 IXHIM TPi3BUIIEM, JOTH, JOKU JIEPKaBH,
1o mianucanu KoHBeHIi10, He TOCITHYTh oJHOcTaifHOCTI. THM YacoM koxkHa ocoba MOBHHHA
MaTy MPaBo 3MIHUTH CBOE MPi3BUILE 3 PO3YMHOI MPUYMHHU, HAMPUKIA] TaKol, IK 0COONMBI He-
3pYYHOCTI, TIOB’3aHi 3 1Oro BXXMBAHHIM, 32 YMOBH, 110 Taka 3MiHa HE CyTepeYnTh iHTepecam
CYCIIiJIbCTBA.

* Cnin 3ayBa)KMTH, L0, HA JYMKY JSSIKHX aBTOPiB, CBOJIOTHBHE TIIyMauyeHHsS IPyHTYEThCS Ha KOHCEH-
cycHiit mpakTuii KonBeHmii, sika Mo)ke MaTH TMHAMIYHUH XapakTep.

* ¥V mux cnpaBax 3asBHMKM BBAXKAIOTh, M0 MOX/IMBICTH NPHTATHEHHS 10 KPHMIiHATBHOI BimOBizams-
HOCTI 3 IeCSTH POKIB, K Lie BCTAHOBJIEHO B AHIIIT, OyJI0 MiCTaBOIO 171 MOYATKy CyI0BOIO MPOLIECY, a Lie cTa-
HOBHTH HEJNIOZCHKE, a00 Take, 1110 MPUHIXKYE JFOACHKY TiJHICTh, IOBOKEHHS BiAMOBiAHO A0 cT. 3 KonBeHIii.
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JlBa 3ayBa)KeHHs BUHMKAKOTh MiCIIsi PO3IIIANY NPAKTHKHA Cy;[y CTOCOBHO MOILIYKY KOHCEH-
CyCy MiXK Jep)KaBaMH 3 METOI BUPIIINTH, YH OCKapXKyBaHi il Jep)kaBh MOPYyIIyloTh KoH-
BeHwito. [lo-nepie, 1eli mouryk po3mounHaeThCs yepe3 odepesxHicTs Cynmy. B Oynb-sxkoMy pasi
BiH CyNepeynTh TUHAMI3MOBI CYIOBOI MPAKTHKH. 3 OMHOTO OOKY, B pasi, kosu Cyn ¢ikcye Ha-
SIBHICTb KOHCEHCYCY, TUHAMi4He TITyMadeHHsI BUSBISIETHCSI HETOTPiOHMM, OCKiIBKH KOHCEHCYC
3HaMeHy€ CO0O00 3aKiHUEHHS €BOMIOLIT IeSKUX MOHATDh 4K rany3eil. (leski aBTopu BKa3yroTh,
IO POJIb CyAMdi B rajy3i IpaB JIOAMHH HE MOXKE OOMEKYBAaTUCA JIMILE PEECTPALIE) 3MiH Y
JIIONICBKOMY CycmisibeTBi. Moro Micis BuMarae Ginbmoi Binaru. Bin moBuHeH n0at mpo 30e-
pekeHHs LiHHOCTEeH, Mpo iHTepecH cycminbeTra. [1paBa, 3anucani B KoHBeHuii, He po3BuBa-
IOThCS i TOAI, SIKIIO BOHU 3aCHOBAHI HA HOBHX MOHATTSX, OCKUJIBKH KOHCEHCYC MOXKIINBUIL JTH-
nie Ha 0a3i TUX MOHSATH, IO BXke €.) Takum unHoM, KoHBEHIIi10 TiymMa4aTh BiANOBiIHO 110 cTa-
TUYHUX i YaCTO Majo PO3BUHYTHX HalliOHATBHUX 3aKOHOAABCTB. 3 iHLIOTO OOKY, OCKiJbKH
iCHYBaHHSI KOHCEHCYCY € eJIEMEHTOM, IO JIETITUMI3y€ 3acy/pkeHHs €Bpornelickkum Cynom oc-
KapXXyBaHHX Jill Jep)kaBH, TO SKIIO Horo Hemae, Tpeba BU3HATH 3aKOHHICTh TaKUX [iif, a 1e
TATHE 32 cOO0I0 BiIMOBY BiJ KOHTpOIIO 3 60Ky €Bporneiicbkoro Cyny.

[To-npyre, MOMiOHMI MOIIYK MPOTUCTABISAETHCS MOHATTIO €BPONEHCHKOTO IIPABOTIOPSIKY,
110 6a3yeThCs Ha CIiJIBHINM CHIaUIMHI IepiKaB, ki mignucani KonseHito, i € cneundivHuM 3a
CBO€IO puponoto. Lo cnaaimHy, 3po3yMisio, He MOJKHA BBaXKaTl HAMEHIIUM CIiJIbHUM 3Ha-
MEHHHUKOM IPaBOMOPSAKY €BPONENUCHKUX NepxkaB. BoHa oxommtoe 0a30Bi LIHHOCTI, HAa SKUX
IPYHTYETBCSl IEMOKpATUIHE €BPOIeHchke cycmiibeTBO. ToOTo, 3 oqHOTO 60Ky, sikmo Cyn mo-
BHUHEH MOCUJIATHUCS HA CIIJIbHI MOMEHTH B 3aKOHOJABCTBAaX €BPONEHCHKUX KpaiH, CITiJl BUOH-
patu cepejl HUX TaKi, SKi JaroTh 3MOTy e()eKTUBHO 3aXUINATH MpaBa JOAWHH, a He TakKi, 10 €
JIMIIE 3BUMHUMH JUTS [IUX JIepKaB ab0 CIIUPAIOTHCS Ha TPAAUILit0. [HAKIIIE KaXKydH, HAMOJISITaH-
Hs HA HEOMIHHOCTI KOHCEHCYCY MOXKE MaTH HACJIiIKOM MePEeKPYUYCHH [[bOr0 MpUHIUIY. Boa-
HoYac 4epes Te, 110 IOPUINYHI (POPMYIIOBAHHS YacTO € TOCUTh IUPOKUMHU i MOCUIIAIOThCA Ha
COLIaNbHI MIHHOCTI, SIKi MOXKYTh OYTH Pi3HUMHM B Pi3HHX JepxkaBax, Cya MOBUHEH MiAKpeCTiO-
BaTH MO3UTHUBHUI XapakTep THX (HOpMyIIFOBaHb, IKi MOXKYTh KOHCOJTiyBaTH i 30araTuTu €Bpo-
MEUCHKUAN NPABONOPAIOK.

Bpeurri-pemr, Buxonsuu 3 Toro, mo KoHBeHIis € 3aco00M 30MKEHHS €BPOMEHChKIX
KpaiH, CyCIiNbCTBa SIKUX LIBUJIKO MPOrPECyIOTh, a IXHiil PO3BUTOK CKJIaJHUN, MOXHA CTIOJiBa-
Tucs, wo CyJ 3po3yMie CBOIO BiANMoBiAanbHicTh. TUM-TO MOTpiOHA MWIMpOKa 00i3HAHICTD i AyX
BigkpuTocTi. [Ipo Te, MeTo MOIIyKy KOHCEHCYCy MOxKe 3BecTd posib Cymy 0 TOTO, IO BiH Oy-
Jie Jie JoOUpaTy eJIeMEeHTH CYIOBOT MPaKTHKH, CIiNIbHI T pisHUX Kpain. HapemTi, ciin Ha-
TOJIOCUTH, IO BCi JiepaBu, KOTpi mianucain KoHBeHIit0, MalOTh CHpaBai 1eMOKpaTHYHHIHA
yCTpiHi i OJJHAKOBi MOVISIIM Ha MpaBa JIOIAWHU: a 11 BXKe CBiTYUTh PO HAsABHICTH KOHCEHCYCY,
Ha siku# i cnif O6yno 6 cnuparucs CynoBi y cBoiil AiIBHOCTI.

| Pivuenns T yrer v United Kingdom, 25 xksiths 1978, §31, Cepist A, 1.26; Muller and others v Switzerland,
24 tpaBus 1988, §35, Cepis A, 1.133.

2 Piwenns Rasmussen v Denmark, 28 nuctonazna 1984, Cepis A, 1.87

3 Souler G. L’Europe: Histoire, civilisation, institutions.— Paris, A., 1994.— P.427.

4 Wingrove v UK, 25 nuctomana 1996, § 57, Cepis A, 1. 1997 — V; T. V UK, 16 rpynus 1999 p.

5 Piwenns y cnpasi npodcrinku Gensrificpkol nomiuii, 27 xostusa 1975, § 38, Cepis A, T. 19; Piwenns
y crpaBi mBeACHKOT MPOQCIiKI BOAITB IOKOMOTHBIB, 6 moToro 1976, § 39, Cepis A, T. 20

Ompumano 25.10.2002.

Pesrome

B crarbe packpbIBaroTCs TEOpeTUYECKHE M MpPaKTHYeCKHe acnekTsl npuMeHeHus Esponelickum Cynom
0 TIpaBaM 4eJIOBeKa OHOTO M3 OCHOBHBIX MOJBHUJIOB CTaTHYeCKOro TosnkoBanus EBponeiickoii Konsenuu o
MpaBax 4eJoBeKa — MeTo/ja MOMCKa KOHCEHCYCa ¢ HAl[MOHAILHBIMH MPaBOBBIMU cucTeMamMu. OOOCHOBBIBAIOT-
Csl TIPUYMHBI, KOTOpBIE JIETePMHUHHPYIOT MPHMEHEHHE yKa3aHHOTO MeToja TOJKOBaHUS, paccMaTpuBaeTcs
npakTuka ero npumeHeHus Cynom. OCHOBHBIM HEJIOCTaTKOM METOJia OMCKA KOHCEHCYCa C HAallMOHAJIbHBIMU
MpPaBOBBIMU CHCTEMaMH, 10 MHEHHIO aBTOPa, €CTh TO 0OCTOATENBCTBO, YTO STOT METOJ OrpaHWYNBACT TUHA-
MUYECKOE TOJIKOBaHUE MnojoxeHni KonBeHuu.
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IHCTUTYT MICHEBOI'O OMBYJICMAHA: CBITOBI MOJEJII

IHcTuTyT OMOyncMaHa (myOiuHOro 3aXMCHUKA) 3 Yacy HOro 3ampoBajKeHHs B 0ararhox
KpaiHax cBiTy icTOTHO Moau(ikyBaBcs. 3 sBUIKCSA HE TiIBKH CIIy)KOM HAI[iOHATBHUX OMOY/I-
CMaHiB, 10 (yHKIIOHYIOTH Y MeXax yciei kpaiHu, a W perioHanbHi Ta MicueBi oMOya-
CMaHiBCbKi ciyk0u. EkcriepuMeHTH i3 3arpoBayKeHHIM MiCLEBUX 0M6y,JJ,CUMaHiB po3noyanu-
cs B 60-70 poxax XX c1. y CLHA. [Ipukiag nokaszas okpyr Haccay B. Heto-Mopka, ne 31 Tpas-
Hs 1966 p. kepiBHUK BUKOHABUOI B/ OKPYTY MPU3HAUYMB OMOyACMaHa, 000B’S3KOM SIKOTO
OyB 3aXUCT TpOMaJ i OKpEeMUX FPOMAJISH BiJl Hee(PEKTUBHOTO, HEJOIYTOro YIPaBIiHHS, TPY-
0ocTi YnHOBHUKIB. OJTHAK 3aKOHOJIABYO HOTO cTaTyc He OyB OQOPMIICHHA, OCKIIBKH B JIUCTO-
nani 1967 p. BubopIii OKpyTy He MiATpUMAaIIH iHII[IaTUBY 1010 3aIPOBAKECHHS TAKO1 CITyKOU
i ToMy L mocaza Oyna ckacoBaHa.

VY nunHi 1966 p. B yHiBepcuteTchbkoMmy MicTi byddarno 3 iHiniaTuBu KoNeKTHUBY IOpUANY-
HOTO (paKyJBTeTy IiJl KePiBHUIITBOM IBOX MPOoQecopiB OyiIo 3aoyaTkoBaHO MPOEKT IOAO 3a-
MpoBaKeHHs oMOyncMaHa micta. [TpoekT aisiB mpotsarom 71 TwkHs (Bix mouarky 1967 p. no
1969 p.). Xoua BiH (yHKIIOHYBaB HariBOQiliifHO, TPOSKT MaB 3HAYHUHI yCMiX i Bifirpas Be-
JIMKY POJIb y po3poOlLli i 3ampoBapkeHHi B Maii0yTHbOMY MiciieBux omOyacManis y CLIA.

Huni BoHu nitoTs B okpyrax Jleiiton-MoHtromepi (rar Oraiio) i Cietn-Kinr (wrar Ba-
mHrTOH). LlikaBo, 110 00MaBI CXeMU — 1€ CHIIBLHUI MPOEKT MICT i OKkpyriB. Y JlelWTpoHi i€
3aranpHe 0r0po TS poOOTH 31 CKapramu rpoMaJisiH, TUPEKTOP SKOTO BUKOHYE 00OB’SI3KH OM-
Oyacmana. 3rifHo 3 TaHoM, B okpy3i Cietn-KiHr crnouarky Oyna cTBOpeHa ciyx0a s po3-
ISy CKapr FPpOMAIsiH TiTbKK JUtst okpyry KiHT, a moTiM 0yyio JOCATHYTO JTOMOBJIEHOCTI TPO
3aMpoBaPKEHHS] CHIJIBHOI Ciry>k0n MicTo—oOKpyT. [upexrop ciyx0u (oMOyacMmaH) NpH3Ha-
Ya€eThCsl HA 1T ATh POKiB pillIEeHHSAM 75 BiICOTKIB rOJIOCiB KOXKHOT paju i Moxe OyTH 3MillleHHi
31 cBOET MOCay, AKILO 32 1€ MPOroJIOCY€ Taka K KiIbKICTh WIEHIB paju.

Ha ocHosi 85-1 monpasku mo Xaprii micta 3 20 TpaBHs 1974 p. 3anpoBaKeHO Mmocany
oMOy/icMaHa, KaHIUIATypy SKOTO TPOTIOHYE Mep, a 3aTBepIKye MichbKa paga B M. ATiaHTa
(dxopmxist). [Ticast peopranizariii MicuieBoro ynpasiiaHsa B 1974 p. BBeZieHo nocaay oMmOy-
cmana B M. Yapsecton (IliBnenna Koponina), skuii 00MpaeThes MiCbKOK PaJOr0 BifNOBiIHO
Jo crierianbHOT mporpamiu. Ilpautoe take 6topo it y M. xelimcrayHi (Hoto-Mopk) micns 3a-
TBEPKEHHS MiCbKOIO pasioto B 1970 p. micueBoro 3akony Ne 3. 3rigHo 3 Xapri€to ypsny, yX-
BaJIEHOIO B jucTomnani 1972 p., ctBopeHo Bropo rpomancekoro 3axucHuKa B M. JIGKCIHTTOH i
rpadcTBi Daiter. Y 1968 p. micbka pana Can-Jleanapo (KamigopHis) 3anpoBanuna nocamry
MpeJICTABHUKA 3 MICHKHX CIpaB, IO OOUPAETHCA IIEI0 XK pajaoto, a y rpadcetsi Mani (["aBai)
novyana mpamroBard OKpyXHa anensiiiiHa paaa. 3aBaaHHS LWX OpraHiB 30iraroThcs 3
¢dyskuissmu omOyacmana. 3 1972 p. aie omOyacman y M. Jlitn-Pok (Apkansac), sikuii oTpumye
CKapru BiJ HaceleHHA MikpopaiioHiB i bropo ans ckapr HaceneHHs B M. Yiuito (Kanzac). ¥
1973 p. y M. Cont-Jleiik-Citi (FOTa) okpy»Ha KoMicis 3anmpoBaauiia mocaam cTapiioro oMoy-
CMaHa y cIpaBax TpOMajsH.

[{ux npencraBauKiB MicuieBuX ciyk0 y CILIA Mo)kHa BiIHECTH JI0 YMCIIA NPEICTABHUIb-
KUX, OJHAK, Y KpaiHi € MicTa i rpadcTBa, e oMOyCcMaH TiCHIIlIe CIiBIPALIIOE€ 3 MEPOM YU B
LiJIOMy 3 OpraHaMy BHKOHABYO1 BIaJW (BHACHIJOK MOPSAKY HOro MpU3HAYEHHs, PEXXUMY PO-
00TH 1 T.11), @ caMe: MOMiIYHMK MiCbKOTO YIIpaBUTENs, IKUi 0JHOUYAcHO 00iiimMae mocamy omOya-
cMmana B M. Yecari (Biprinis); MOMiYHHUK MiCbKOTO YNpaBUTENS 3 aAMiHICTPATUBHHUX MUTaHb 3
¢dyHkuismMu omOyncmana B M. [1eopis (InniHotic); oMOyacMaH| i KepyBaHHSIM MepiB y MicTax
Konymo6yc (Oraiio), Epi (ammapar — 20 4onogik), Cent-Ilitepcoepr (®nopuna), ®opr-VYeitn

© O.B. Mapuensik, 2002
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(Ingiana). 3rigHo 3 KOHCTUTYLIHHOIO XapTi€lo MiCLIEBOr0 CaMOBpSAyBaHHA, IPUHHATOO 3 JIK-
cronana 1970 p. y rpadctsi I[)KeKCOH (Miccypi) s po3misay ckapr MpOMafsH CTBOpPEHA
Kowmicist y ckimaai BOCbMH YOIOBIK, IO MPU3HAYAIOTECS OKPYKHUM OPraHOM BHKOHABYOI BJia-
1, a ToJIoBa il BUKOHYE (QYHKILiT 0M6yIICMaHa VY 1971 p. B micti Can-Xoce (Kamq)opm;{) 3a-
MpOBa/KEHO 010po oMOyacMaHa, sike yBIHIIIO 10 CKIaLy GI0pO MiChKOro yHpaBuTes it !

v umOMy, Tpeba 3a3HaYNTH, IO HABITh HA MICLIEBOMY PIBHI iies Takoi Cyx0u 3aBOrOBa-
na cumnarii rpomazss B CLLIA, 60 BoHa cipsiMoBaHa nepeayciM Ha e(heKTHBHE BIOCKOHAJIEH-
HS MeXaHi3My KOHTpOJIO 3a OpraHaMH YTpPaBiHHA # 3aXWCTy IpaB JIIOOUHA. Xoda MO-
Judikalis Takol MoJieli iHKOJIM OyBa€ JOCUTh TaKM HECIOiBAHOIO il He Ty)Ke Y3TrOMKy€eThCs 3
TPaguLiiHAM PO3YMIHHSAM HBOTO iHCTUTYTY.IlpMunHa MOXe TMonAraTd B TOMY, IO aMepu-
KaHChKa MOJITUYHA CUCTEMA 3HOBY 3yMijla MPOAEMOHCTPYBATH 3/1aTHICTh JI0 MParMaTruyHoro,
THYYKOTO 3aCTOCYBaHHsI 3apyOixKHHUX HOBaLill.

Y llseiinapii, B Llropuxy, omOyncmana odupae MyHiuunanbsa paja (SaKOHOL[aB‘II/II/I opra
MiCTa) TepMiHOM Ha YOTHPH POKH 3 PABOM MEpeoOpaHHs. Ajie BiH LLTKOM HE3aICKHHI 5K BiJl
CaMoi pajii, TaK i BiJl BAKOHABYOrO OPraHy MiChKOi BIIajiy.

Horo xoMrieTeHIIist — MopyIneHHs opraHamu Biaau M. [{ropuxa npas i cBo0Oa TpoMaisiH.
OmOyacMaH Mae MpaBo KOHTPOJIFOBATH BCi Ti aKkTH, sKi, Ha HOTO MO, € HEOOTPYHTOBaHU-
MH, HEMPaBOUMHHUMHU UM SKOIOCh MipOIO LIKiAJIMBI I HACETICHHS MicTa.

3Beprarucs 1o omOyacMaHna Lfopuxa MaroTh npaBo BCi OpuANYHI Ta Qi3nuHi ocodbu (B TO-
My 4YHcHi i iHO3eMmIli, [0 TPOKUBAIOTE 32 KOPIOHOM) 32 YMOBH, III0 Y HUX BUHHKIH IIPOOIIe-
MU 3 TIEBHUM OpPraHOM MiChKOT ajMiHicTpalii i BOHM BUYepHaly CyI0Bi Ta aIMiHiCTpaTHBHI
3aco0M 3aXMCTy cBOiX mpaB. OMOyncMaH Mae TpaBO NMpUAMAaTH CKaprd HaBiTh BiJ YMHOB-
HUKiB, Y TOMY YHCIIi 3 BHyTPIIIHIX MUTaHb IXHBOT IepkKaBHOI ciry>x6u. Hemae it sxonHux dop-
MaJIbHOCTEH, 110 Perytol0Th MOJaHHs CKapri, TOOTO BOHA Moxe OyTH i yCHOIO, ajie CyIpo-
BOJKYBAaTHCS MOKa3aHHAMU OMOYJICMaHOBI, BHACIIIOK YOTO BiH MOPYIIY€E CIIpaBy i po3Mmoyu-
Hae T1 po3ciigyBaHHsA. Takok He BUMAaraeTbcs NOBEICHHS OCOOUCTOT MpsMOT 3aiHTepucoBa-
HOCTI B CHpaBi; MOXHa KJIOMOTATHCS MPO BTPy4YaHHS oMOylcMaHa «BXe Ha TMiAcTaBi
aZIMiHicTpaTuBHOTO NopyuieHHs». [1{onpasna, B TaKoMy pa3i BiH 3aJIMIIa€e 32 cOOOO MPaBo He
PO3IIIsAATH CKapry, SIKILO BOHA HE CTAHOBHTB CYCITLLHOTO 1HTepecy

[ToBHOBaXXeHHsT OMOy/CMaHa B LI}opnxy 4iTKO OOMEXEeHi i He iMIepaTHBHi. Horo oc-
HOBHI 3aBJaHHS: MOSICHUTH TPOMAaJTHIHHOBI HOTO HaJIeXHi ITii U BiTHOBJICHHS MOPYIICHUX
MpaB; BIUIMHYTH HAa OpraH, 10 MOPYIIUB TpaBa JIOAWHU; JTiKBiqyBaTH KOHQIIKT, OO0 BUHUK
MiX 0c000I0 Ta OpraHoM Biaau. SIK MpaBuiIo, OMOYJICMaH BTPYYa€ThCS TiIBKK B Ti CIIPaBH, 3
SKUX illle He BUHECEHO aJMiHICTpaTHUBHOIO pillleHHs. B mpoiieci nepeBipku ckapru BiH Mae
IpaBO BUMAraTH BiJ| OpraHiB BIaAM CIPUSHHS B PO3CIiTyBaHHi, fOMy He MOXYTb BiJMOBIISI-
TH B CBiTYEHHSAX MOCAA0Bi 0COOM, YNHOBHHKH, BiH Ma€ MPaBO 03HAHOMUTHCA 3 TOKYMEHTa-
MU Yy CIIpaBi.

OmOyncMaH He Mae )KOIHUX KapalbHUX YU OOBUHYBAIBHIX MMOBHOBAKEHB MEPE CYIOM, a
TaKOX TpaBa BAMAaraTy BiJl OpraHiB BIaJW BHKOHAHHS IEBHUX [iil AN yCyHEHHS MOPYIICHbD
MIpaB JIOAUHU. BiH rotye nomoBiap, y AKii MiCTATbCS JOIiBHI, 3 HOTO MOy, peKOMEHAALiT
IOJI0 YCYHEHHS MOPYLICHb i po3CHIIaE 11 3asBHUKOBI, YMHOBHUKOBI, 1110 MOPYLINB MPaBa JIo-
JMHU, Ta 0oro kepiBHUKOBI. B pasi irHopyBaHHS 1IUX peKOMEHAALlill OCHOBHOIO i0ro 30po€to
€ JIOMOBiAb JemyTaraM MicbKoi paau. L{to 1omoBigs BUBYaE KOHTPOJIbHA KOMicCis paau, BOHA
cTae HaIOaHHIM IIpecH, sika iHPOPMY€e HACETICHHS MicTa.

MiciieBi oMOyncMaHu 3i CXO)KHM CTaTycoM JIitoTh i B I3paini — B €pycanumi, Xakidi Ta
Tenb-Agisi 2. Jlemo inmmii craryc micueBux oMOyacMaHiB, 10 Ai0Th y Bepaini, [ecceni Ta
Caapi (OPH) 3.

V¥ Pociiicbkiit d)enepaui'f HE3BaKAOUM Ha Te, LSl HOBALlisl 1oyasia 3arpoBaKyBaTUCs 30BCiM
HeJIaBHO, TeX AII0Th MicLeBi omOycmanu. Lle YnosHoBaxeHuit 3 npas toauny B Cankr-Tletep-
Oyp3i Ta psia MicUeBHX crielialli3oBaHNX OM6y,E[CMaHlB Ombyncman Caukr-TlerepGypra obupa-
€THCsI 3aKOHOIABYUMU 300paMH MiCTa TEpPMiHOM Ha IT’SITh POKiB. BuOopu npoBoasThes B 1Ba Ty-
pu. Y mepuioMy Typi TA€MHUM PEATHHIOBUM TOJIOCYBaHHSM BH3HAYAIOTHCS [1BA KAHIUIATH, SIKi
HaOpasn HalOINbIIy KiJbKIiCTh TOJI0CIB. Y IpyroMy Typi YHOBHOBaXX€HHH 0OMpaeThes 3 JBOX
KaH/AWAATIB MPOCTOO OinblIicTio ronocis. [Tpu ronocyBaHHi BpaxoBY€eThCs pemyTallis KaHIuaa-
Ta il HABHICTh Y HBOTO JOCBIly 3aXHCTY MpaB i CBOOON JIFOAMHU 1 TpOMasTHUHA.
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NMpaBoBa cuctema YkpaiHu i MmixkHapoaHe npaBo

OcHOBHUMU 3aBaHHsIMU YroBHOBaxkeHoro CankT-IlerepOypra e opranizaiis i BpoBai-
JKEHHSI KOHTPOITIO 32 JOTPUMAHHSIM IpaB JIIONUHHA OpraHaMU Jep)KaBHOI BJIAAH i MiCIIEBOTO
CaMOBp#AyBaHHs MicTa, TXHIMH MOCATOBUMH 0COOAaMU; CIIPUSHHS BiTHOBIEHHIO MOPYIICHUX
NpaB TPOMAISH; CIPHSHHS BIOCKOHAJEHHIO 3aKOHOJABCTBA MICTa CTOCOBHO JOTPHMAHHS
npaB JIOAUHY; iHQOPMYBaHHSI HACEJICHHs PO CTAHOBUINE B rayiy3i 3a0e3rneveHHs i 3aXHUCTy
mpaB i cBOOO JIFOAWHY; CITPUSHHS BIOCKOHAJIEHHIO MEXaHi3My 3a0e3MeueHHsI Ta 3aXUCTY [1paB
i cBOOO/I JTFOMUHY ¥ rpoMasTHIHA, KOOPAWHALIT JiS7TbHOCTI OpraHiB BIaau ¥ MiCIIEBOTO camMo-
BpsIyBaHHS MicTa B Ll cdepi.

Bukonyroun cBoi ocHOBHi 3aBmaHHs, omOyiacmaH Cankt-IletepOypra 30upae, BHBYAE,
aHautizye iHdopMarlito i Marepianu 3 TUTaHb 3a0e3MeUeHHS MPaB JIFOAWHU B MICTi, SKi BiH OT-
pHUMYye€ Bil OpraHiB Biaj, 3i 3BepHEHb IPOMASH Ta IPOMAACHKUX OpraHi3alliii, HOBiIOMJICHb
3ac00iB MacoBoOi iH(OpMaLlil; po3MIsSAAE CKAPTU IOPUANYHUX 1 (i3UUHUX 0ci0 MicTa, siKi CTO-
CYIOTBCSl TUTaHb JOTPUMaHHS (QyHIaMEHTaIbHUX TPOMAASHCHKUX 1 MOMITUYHUX MpaB rpoMa-
msH y Cankrt-IletepOyp3i; mepeBipsie iHpopMaliro mpo BUNAIKK MOPYLISHHS YH 00OMEKEHHS
MpaB JIIONWHY 1 rpoMajissHUHA, [0 CTAHOBJIATH CyCMiJIbHY HeOe3neky; Oepe y4acTh B Miaro-
TOBIIi 3aKOHOITPOEKTIB, 110 CTOCYIOThCS MPaB JIFOAWHY (BiH Ma€e NpaBo 3aKOHOAABYOI iHilliaTH-
BH), TOTY€ BUCHOBKH 3 MHUTaHb 3aXKCTY MPaB JIFOJAWHU TOUIO.

YnoBHOBaXXEHUI PO3MIsAae 3BEPHEHHS (CKapry) B TOMY pasi, IKLIO 3asSBHUK paHillle 3Bep-
TaBCs 3 MPUBOJY MOPYLIEHHS Oro mpas i cB00O 0 MOCcaJoBHUX 0Ci0 OpraHiB Aepx»aBHOI Biia-
IIM MiCTa, aJlie He OTPUMaB BillIOBilli B YCTAHOBIICHHUIT 3aKOHOM CTPOK, 200 HE MOTOKYETHCS 3
pillIeHHsAM, PUIAHATHAM 3a HOro 3BEpHEHHSIM.

Hacammnepen, po3risigaroun ckapri, YNOBHOBKEHHI 30008’ s13aHMI HAlaTH MOXKITUBICTh
OpraHoBi JIep)KaBHOI BJIaJIH, MiCIIEBOTO CAMOBPSIyBaHHS YM IXHIM MOCa0BUM ocobam, uui ail
abo pilleHHs1 OCKAPXKYIOThCS, AaTH MOSCHEHHS 3 OyIb-AKMX MHUTaHb, 10 BUBYAIOTHCS B MPO-
neci 1ociipkeHHs o0cTaBuH cripaBu. OTpUMAaBIIH TaKi MOSCHEHHS, HEOOXIAHI ISl JAJIBIIIOTO
PO3CITiIyBaHHs CKapru, oMOYICMaH Ma€ MpaBO Ha MEPIIOYEProBy 3yCTpPid 3 KepiBHUKAMU i
{HIIMMU MOCaIOBUMHU 0COOAMK OpPTaHiB BJaJv, MiCIIEBOIO CAMOBPSYBaHHS MicTa, KEpiBHU-
KaMU CIIy>k0 Ta opraHizauiid. BiH Moxke B mporuieci po3citiyBaHHs 3aUTyBaTH i OTPUMYBaTH
B YCT@QHOBJIEHOMY TMOPSAKY HEOOXiqHI JTOKYMEHTH i Marepiasii, OsICHEHHS BiJl OpraHiB Bia-
JI1, MiCLIEBOTO CaMOBPsITyBaHHs, IXHiX MOCAJ0BHUX OCi0, pi3HUX opraHizaliil, po3TalIoBaHUX i
3apEECTPOBAHMX HA TEPUTOpPii MicTa, 3 MUTaHb, IO BXOAATH A0 IXHBOI KOMIIETEHINT W
OB’ sI3aHi 3 OXOPOHOI0 Ta 3aXHUCTOM IIPaB JIFONUHM; 3aMPOIITYBaTH SKCIEPTiB A 3MiHCHEHHS
OKpeMHX Jliii TomIo.

3aKkiHYMBIIM PO3IVIS CKApTH, OMOYJACMaH MPUIIMaE PillIeHHS B SKOMY MiCTATbCS PEKOMEH-
Janii Ta BUCHOBKH y cIipaBi. PillleHHs HanpaBysiioTHCS BiAMOBIAHAM OpraHaM Aep>KaBHOI BJa-
JIi, MiCLIEBOTO CaMOBpSIyBaHHs MicTa, MOCafoBili 0co0i YU KEpiBHUKOBi, A0 KOMMETEHLl
SAKUX BXOAWTb BUPILIEHHS BKa3aHUX YIOBHOBa)KEHUM MUTaHb. OpraHu Biagy YM, BiMOBITHO,
MICIIEBOTO CaMOBPSTyBaHHS 3000B’s3aHi MPOTATOM IBOX TIDKHIB PO3IVISTHYTH 1€ MOZAHHS i
MOBIJOMHUTH YTIOBHOBXCHOMY TIPO BXKHUTi 3aXOJH.

VY pasi nopymeHHs1 npaB JIOOUHA (erepatbHIMH OpraHaMH, pO3TAIlIOBAHUMH Ha TEpH-
topii Cankr-IlerepOypra, YmoBHOBa)XEeHHU T 3BEPTAETHCS IO YIIOBHOBXKEHOTO 3 MPaB JIFOMUHH
B Pociiicekiit @enepauii, o Komicii 3 mpas moaunu npu Ilpesunenrosi Pociiicekoi ®ene-
pauii, g0 Anaminictpauii Cankt-IlerepOypra, mpaBOOXOPOHHHX OpraHiB, I'POMaJCbKUX
00’eTHaHb, a TAKOX JI0 3ac00iB MacoBol iHpopMallii. Y pasi rpydboro 4 MacoBOro mopyIieH-
HS TIpaB 'pPOMaJIsiH, YIOBHOBa)KEHHI Mae MPaBO TEPMiHOBO BUCTYIHTH 3 JOMOBIIIIO HA Yep-
roBoMy 3acinanHi 3akoHonaBuux 300piB MicTa.

[{opiuno omOyncman Cankr-IleTepOypra rotye 40NoBi/ib 3aKOHOAABYOMY OpPraHOBi MicTa
PO pe3yJIbTaTH CBOET poOOTH 3a PiK, siKa MyONiKy€eThes B 3ac00ax MacoBoi iHdopmarii micra 4.

Sk 0aunMo, iCHYIOTb BiIMIHHOCTI B TaKMX MHUTaHHSX, SK MPU3HAYeHHS oMOyncMaHa, BU-
MOTH LION0 WOTO KaHTUIATYpH, cepa FOPUCIUKIII, MOBHOBaXEHHS, BIUIUB HOTO pillleHb,
B3a€MOJIisl 3 PI3HUMHU OpraHaMH BIIAJM Ta TPOMAJCLKUMU opraHizauisMu. CHiJIbHUMH pUcamMu
JUIS WX Mojieliell € Te, M0 BOHU MEHII IMOJIiTU30BaHi, HiXK HalioHaJbHI OMOYICMaHH,
OCKIJIbKH TXHili BIUIMB HE CATA€E 32 MEXi MeBHOTO MicTa (MyHinunanitety). Micuesi omOyncma-
HU MOXYTb 3 MEHIIMMHU TPYIHOLIAMHM OLiHIOBATH 3arajbHy CHUTYaLilO 3 JOTPUMAaHHSIM IpaB
JIONWHY 1 onepaTUBHilLE pearyBaTy Ha BUSBJICHI OPYLICHHS LKX MPaB, Y HUX TiCHILINHA KOH-
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TaKT 3 HACEJICHHSIM i BOHM MOXYTh YCITIIIHIIIIE 3aXUIIATH PaBa HACEJICHHS IEBHOI TEPHTOPII.
Lle nepeTBOprOE MicLieBUX OMOy/ACMaHiB B e()eKTUBHI, MOOiJIbHI TIPAaBO3aXUCHI iIHCTHTYTH.

Ha namy mymky, YkpaiHi Takoxk TpeOa BUBYHTH i ypaxyBaTH CBITOBHUIl TOCBIiJ AisJILHOCTI
TaKWX iIHCTUTYTIB, 3alIPOBAJIUTH X0ua O Ha PiBHI «MiCT- MinLﬁOHepiB» CITy’K0HU MiCIIEBUX OM-
Oyncmanis. Lle crane BaxIMBUM KPOKOM JUls 3a0€3MEUEHHs i OXOPOHHM MPABOBOIO CTATyCy
JIOAMHY i 'POMAjAHMHA, NiKBiAy€e HasBHI MporanuHu B Uil chepi Ha micusx. Sk sasnauae
O. baraHoB, yBeJICHHS MiCIIEBUX YIOBHOBKEHIX CHPUSITAME MOMIIIICHHIO YIPABTiHHS TePH-
TOpisIMHU, TYMaHi3aIlil BiTHOCHH «0c0o0a — OpraH MiCIIeBOTO CaMOBPSITyBaHHS —.AeprKaBay, IIIo,
3 OTHOTO OOKY, 0€3yMOBHO, MaTHUMe, MO3UTHBHUI BIUTUB HA MisJbHICTh MiCIIEBOTO CAMOBPSIY-
BaHHJ, a 3 iHIIIOTO, — HE JIUIIE TOTIOBHUTH HASIBHY CHCTEMY TapaHTiil MpaB rpoMasH, a i cTa-
HEe HOBHM MPABOOXOPOHHKUM OPraHOM, SIKWil 3a0e3reuye rpoMaasHaM ile OAWH MpaBO3axuc-
HUI KaHall y pa3i MopyLIeHHs Yu OOMEXKEHHS MpaB i CBOOOJ JIOAUHH.

1 Céoprux doxymenmos / Tlox pex. 0.0 MupoHosa. — M., 2000. — C. 175-178.

2 Boiiyosa —B.B. Ciyx6a 3alnThI PaB YenoBeka i rpaxkaaHnHa: MupoBoit omsiT., 1996, — C. 107.

3 3akon Cankrt-IletepOypra O6 YnonHomodeHHOM no npaBam venoseka B Cankr-IletepOypre// CTtaHoB-
JICHWe W pa3BUTHE MHCTUTYTa YMOIHOMOYEHHOTO 10 MpaBaM uenioBeka B Poccuiickoit @enepaumu u ee cyonb-
exrax. Coopuuk noxymenron// [Tox pen. O.0. Muponosa. — M., 2000. — C. 661-668.

4 Bamanos O. Micuesuii YIOBHOB)XEHUIT 3 paB TEPUTOPiaJIbHOI IPOMaaN B MEXaHi3Mi 3aXHCTy HpaB
monuHU (pobieMu Teopii Ta mpaktuky) // [lpaBo Yipainum. — 2001. — Ne 2. — C. 46

Ompumano 09.10.2002.
Pe3rome

B crarbe aHanu3upyeTcst ONbIT co3aHus Ciryk0 MecTHBIX oMOyncmaHoB B CLLIA, Espone, Poccun. Pac-
KPBIBAIOTCS 3a/1a4H 3TUX WHCTUTYTOB, CO3AaHHBIX B OTAENBHBIX ropogax uin okpyrax CLLA B 60-70-x ropax,
cdepa nx KOMMNETSHLMH, paBa U 003aHHOCTU. DTH CiTykKObl B Pa3HbIX CTPaHAX M rOPOAAX OYEeHb OTINYAIOT-
¢ Mexay coboii (crmocod Ha3HaueHWs WM U30paHus Ha JO0JKHOCTh, TpeOOBaHUs K KaHAWIATypaMm, chepa
KOMIIETEHIINH, CIIOCO0 MPUHATHS W peali3aliii peleHui oMOyACMaHOM U T.JI.), UX 00IIas 0COOEHHOCTh —
3(eKTUBHOCTH pabOTEHI, IOBEpHE HACEIEeHHs], aBTOPUTET CPeJ MECTHBIX OPraHOB yTIPaBIICHNUS, OTIINYHOE 3Ha-
HHE MECTHBIX O0COOEHHOCTEH, TeCHBII KOHTAKT C HAceleHHeM U aJeKBAaTHOE pearrpoBaHKe Ha HapyIICHUS
MpaB 1 cBOOOJ rpakaH, UX 3asBICHUS O HEYOBIETBOPUTEIBHON paboTe yHpaBIeHUECKUX CTPYKTyp UIIU OT-
JeJIbHBIX YHHOBHUKOB.

B crarbe 060cHOBaHa HEOOXOAMMOCTH M3YyYEHHS MUPOBOTO ONBITA OPraHM3alMH TaKUX WHCTUTYTOB U
co3/1aHMe TIOJOOHBIX CIY’k0 B yKpaHMHCKHX ropojax (Ha MepBBIX MOpax — XOTs Obl B TOPOAaX ¢ MHJTHOHHBIM
HaceJIeHHeM), YTO CTaHeT BaXKHBIM IIaroM Ha MyTH o0ecHedeHHs IIpaB U CBOOOJ YesloBeKa, AeMOKpaTH3aluy
o01ecTna.

Yaconuc Kuiecbkoro yHiBepcuTeTy npasa - 2002/4 87



HAYKOBA XPOHIKA

I1.C. BEP3IH

Ilagno Cepziitosuu Bep3in, acnipanm wopuouinoco
Gaxynemeny Kuigcoko2o HayioHanvHo2o YHigep-
cumemy imeni Tapaca Illeguenxa

MPOBJEMM KPUMIHAJIBHOI BIHOBIJIAJIBHOCTI
3A 3JIOYMHHU ITPOTU IT'POMA/JICHKOI BE3IEKA
3A HOBUM KPUMIHAJIbHUM KOJEKCOM YKPATHH
(MIDKHAPOJHU HAYKOBO-IIPAKTUYHU CEMIHAP)

¥V M. Xapkosi 1-2 sxoBTHs 2002 p. BinOyBcst Mi>kHapoIHUH HAyKOBO-TIPAKTHYHHM ceMiHap
«IIpobremu kpuminanvbHol 6i10N0GIOATLHOCI 3 3NOYUHU NPOMU 2POMAOCHKOT be3neKu 3a Ho-
sum Kpuminanonum xooexcom Yxpainuy («Liability for Crimes Against Public Security Under
the New Criminal Codey), opranizoBanuii HauioHaqbHOI IOPUIMYHOIO akaaeMielo YKpaiHu
imeHi fApocnasa Myzaporo, [HcTuTyTOM BHBYeHHs mpobiem 3nounHHOCTI AllpH Ykpainu Ta
XapkiBcbkuM LIeHTpoOM BUBUYEHHS OpraHi3oBaHOi 3MIOYMHHOCTI CHiIbHO 3 AMEpPUKAHCHKUM
VuiBepcureroM (Bammnrron).

3i BCTYITHUM CJIOBOM JI0 YYacCHHUKIB CeMiHapy 3BepHyBcs nepumii npopexrop Harionans-
HOl ropuan4Hoi akamemii Ykpainu imeni fpocmaBa Mynporo, akagemik AllpH VYkpainn
B.B. Crammc. Bin, 30kpema, 3ayBaxuB, 110 HAyKOBO-TIPAKTHMYHWH iHTepec 10 Mpodiem
BiJIMOBiTAJIBHOCTI 32 3JIOYMHHU TPOTH TPOMAJICHKOI Oe3MeKH 3yMOBIIIOETHCS MOTpedaMu 1o-
[IMOJIEHOTO JTOCITI/KEHHS 3aKOHO/IaBY01 0a3u, KiJIbKiICHO-IKiCHUX XapaKTepUCTHUK IUX 3J10-
YUHIB, BUBUEHHSI IXHBOTO 3B’A3KY 3 COL[iaJIbHUM CEPEOBUIIIEM, EKOHOMIYHUMH, COLliaIbHUMH,
COILIaNbHO-TICUXOJOTIYHUMH, CTHIYHUMH, KyJIbTYPHHAMH Ta IHIIUMH YWHHUKAMH, He-
00XiHICTIO 00MiHY J0CBiIOM OpraHi3aiii eeKTHBHOT MPOTHIIT CHCTEMHU OpraHiB 60poTHOU
31 3JIOUMHHICTIO B MiXKHapoxHOMY Maciutabi. OcoOiMBy yBary BiH 3BEpHYB Ha Te, 10 e(ek-
TUBHICTh MDXKHAPOJHOT OOPOTHOU 3 LIMMU 3I0YMHAMHU 3HAYHO TajibMYETbCA, 3 OAHOTO OOKY, 3a-
ralbHUMM YMHHUKAMH HAL[iOHAJTBbHOTO, COLiaIbHO-€KOHOMIYHOTO, MOJITUYHOTO, KYIETYPHO-
ro, MIPaBOBOTO XapakTepy, a 3 iHIIOro — piBHEM aKTUBHOCTI Ta mpodeciifHocTi cneuianizoBa-
HHX OpPraHiB, CIIPSIMOBaHUX Ha 60pOTHOY 3 HUMH, HEIOCKOHANICTIO Mi>XKHApOAHOT B3aeMogii 1
KOOpIHUHAILLiT, 00MEXEHICTIO MaTepialIbHO-TEXHIYHOTO 3a0e3MeUeHHs ONepaTUBHO-PO3IIYKOBOT
JliSTTBHOCTI, HEJOCTATHIM BUBUEHHSIM BiTYM3HSHOTO Ta 3apy0i’KHOTO 3aKOHOJABCTBA, TOCBiLy
00pOTHOM 3i 3ITOUMHHICTIO TPOTH TPOMaJIckkoi Oe3mneku. Takoxk BiH 3a3HAYUB, IO TIo0ami3alil
3JIOYUHHOCTI HEOOXiTHO MPOTUCTABUTH III00ATBHY CUCTEMY 3ac00iB GOpPOTHOU.

[pencraBnuk LleHTpy BUBYEHHS TpaHCHALIOHAILHOI 3JIOYMHHOCTI Ta KOPYIILii AMepH-
KaHCBKOro yHiBepcutery (M. Bammarron) 1. Cipcpkuii-beprep HaromocwB Ha BasKIHBOCTI
BUpILIEHHS TPOOJIEeM Halle)KHOI KPHMiHAIBHO-TIPABOBOI OXOPOHHU TPOMAICHKOi Oesmeku, 6e3
SIKHX HEMOJUIUBO CTBOPHTH YMOBH JIJISI HAJIGKHOTO 3aXUCTY OCOOUCTHX, (Pi3MYHUX i JyXOBHUX
MpaB JIOAWHY i rpoMaliiHUHA.

© I1.C. bepsin, 2002
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Gepsin 1.C. Npobnemu KpMMiHanbHOI BiANOBIAANbHOCTI 3a 3NOYNHM NPOTH ...

3a mporpamMoro ceMinapy Oyyu 3acilyXaHi IPYHTOBHI HAyKOBIi JOTOBI/Ii.

B.II. Tuxuii (TOKTOp HOPUANYHUX HAyK, podecop, uneH-kopecnionaeHT AllpH Ykpaiuu,
cynns Koncrurymiiinoro Cyny YkpaiHu) IOMOBIB PO MPOMAIChKy Oe3MeKy i IesiKuX oco0u-
BOCTSIX CKJIJIiB 3JIOYMHIB Ta 3aXOAM MPOTHIIT IM.

[O.B. Baynin (IOKTOp IOPUAMYHKX HayK, wieH-kopecnionaeHT AllpH Ykpainu, npodecop
kadenpu kpumMinaibHoro npasa HIOAY imeni SIpocnaBa Myaporo) 3ocepenuBcst Ha 60poTh0i
3 00iroM HapKOTMYHUX 3aco6iB, kBanmidikauii 3I04MHIB Y Uil cdepi, yUMHEHUX 3J0YUHHOIO
oprasisarie€ro.

B.C. 3eneneyvruii (TOKTOp IOPUIUYHUX HayK, ipodecop, wieH-kopecnonaeHT AllpH Yk-
paiHu, 3aCTyITHUK AUPEKTOpa 3 HAyKOBOI pOOOTH IHCTHTYTYy BUBUEHHS MPOOIEM 3JI0YMHHOCTI
AllpH VYkpaiun) po3kpuB mpoOiemMu onepaTHBHO-CUTYALiifHOT panioHai3anii TAKTHIHUX 3a-
co0iB peanizauii 3axoaiB yoe3ne4eHHs Cy0’€KTiB KpUMiHAJIBHOTO MTPOLECY.

LM Jlanvuwun (/I[OKTOp IOpMIMYHUX HAYK, YI€H-KOPECTIOHACHT AHpH YKpalHI/I npoge-
cop kKadenpu KpHMlHOJ‘IOFll Ta KPUMiHAIbHO-BUKOHABYOTO npasa HIOAY imeni Spocnasa My-
IpOT0) Y CBOiH MOMOBiAi PO3MISHYB clielU(iYHy 3JTOYHMHIB, IO MOCATAIOTH HAa TPOMAACHKY
Oe3rmeKy.

M.I. Ilanos (OKTOp HOPUIUYHUX HayK, npodecop, akaaemik AllpH Ykpaiuu, npopekrop
3 HaykoBoi podotn HIOAY imeni Spociasa Mynporo) npoaHani3yBaB THIIOJIOTIIO 1 3arajibHy
XapaKTEPUCTHUKY CIOCOOIB CKOEHHS 3JI0YMHIB MPOTH IPOMAACHKOT O€3MeKH.

B.O. Haspoyvkuii (TOKTOp IOPUINYHHUX HAyK, Mpodecop Kadeapn KpUMiHATBHOTO MpaBa
Ta KpUMiHOJOTiT JIbBIBCHKOTO HAIliIOHATLHOTO YHiBEpCcUTETY iMeHi IBaHa ®paHka) BUCTYTIHB 3
JIOTOBI IO, npo KBaJTi(hiKaIlito 37I04MHIB, CKOEHUX 3JIOYMHHUMH OpraHi3allisMu.

B.B. T'onina (noxrop IOpUIMYHUX HayK, npocgecop, UneH-KOPECTIOHJEHT AllpH Vkpainn,
3aBigyBau Kagenpu KpMMlHOJ‘lOFll Ta Kpl/lMIHaﬂbHO BuKkoHaBuoro npasa HKOAY imeni Spocna-
Ba Myziporo) npoanaizyBaB CTpPaTErito i TAaKTUKY OOpPOTHOM 3 OaHAMTU3MOM B YKpaiHi.

B.IO. Illenimovko (IOKTOP WOPHINYHUX HAyK, Mpodecop, yneH-kopecnonaeHT AllpH Yk-
painu, 3aBimyBa4 kapenpu kpuminanictuka HHOAY imeni SlpocnaBa Myzaporo) o6paB TeMoro
JIOTIOBi1 TpobaeMu GopMyBaHHS TUTIOBOT MOJIEJTi KPUMiHATICTUYHOT XapaKTEPUCTUKN OaH/In-
THU3MY.

B.C. Koganvcokuti (KaHAWAAT IOPUAMYHUX Hayk, med-pemaktop raseru «HOpupuunuii
BiCHUK YKpaiHN») 30CepeluBCs Ha OCOOMMBOCTAX MOBEAIHKH 3JIOYMHLIB B YMOBAaX CKOEHHS
HUMH 3JI0YHHIB IPOTH FPOMAJICHKOT OE3MeKH.

JonoBinb B.I. Anmunosa (kaHauaara ROPUINYHUX HAyK, JOIEHTa, qupektopa HaykoBo-
nocnigHoro iHcTuTyTy (inancoBoro mpaBa AllpH VYkpainu) crocyBanocs ocobamBocTeit
KBaui(ikarii 3JJ04MHIB MPOTH IPOMAACHKOI O€3MeKH, BAMHEHNX CIIy>KOOBUMH 0COOaMH.

KpiM w1poro, 3 HaykoBUMH JOMOBiAsAMU BHUCTYNuiu: B.®. Auwmunenxo, [.A. @aiiep,
JIM. I'epacina, M.I1. Kypuno, M.I Ilinuyx, JI. M. [{emuoosa, O.1. [lepenenuys, JI.B. Jopou,
1°0. Yeamuii, H.O. I'ymoposa, T.A. /lenucosa, B.JI. Ilionanu, O.I" Kanema , O.M. Jlemeux ,
I M. Mysicenx , B.C. Humbanok, C.B I'uzumuyk, M.B. I'yyanmox, K.B Ilnesa ma inwi.

3a pesynbraraMyu 0OTOBOPEHHS YYaCHUKH CeMiHapy YXBallMJIM HU3KY peKOMEeHIalliii:

1. V 3acobax macoBoi iHpopMarlii mocTiiiHo IpyKyBaTH MarepiaiH, IO YTBEPAXKYIOTh y
CyCHiJIbHINM ayMui igei cTabibHOro CyCHiJIbBHOTO PO3BUTKY, HEOOXiIHICTh MOAONAHHS CyIie-
peyHocTell Mixk 0COOMCTUMHU i CyCIiJIbBHUMU iHTEpEeCcaMu, HEAOMYLIEHHS KyJbTy HACHIBCTBA
Ta 3JI0YUHIB MPOTH I'POMAJICHKOT OE3MEKH.

2. 3ocepenuT 3ycHIIIS Ha 60poThOi 3i 37104MHAMU MPOTH TPOMAJICHKOT OE3MeKH, Ha yCy-
HeHHi (iHaHCOBO-EKOHOMIYHOTO MiJTIPYHTS OpraHi30BaHUX 3JIOUUHHUX (POPMYBaHb Ta BIIOCKO-
HaJleHHi ()OpM i METOIiB ONIEPaTHBHO-PO3IIYKOBOI AisITBHOCTI, 320X0YyBaTH 10 PO3POOKH HO-
BUX 1 BJIOCKOHAJIEHHSI HAIBHUX TE€XHIKO-KPUMiHATICTUUHUX 3aC00iB, MPU3HAYEHUX IS TPUTTH-
HEHHsI, PO3CIiAyBaHHs Ta 3ano0iraHHs 3JI0YMHAM MPOTH TPOMACHKOT Oe3MeKH.

3. Po3pobutn ontuMansHy MiKHAPOAHY METOOUKY B3a€MOIil MPABOOXOPOHHHX i KOH-
TPOJIBHUX OPTaHiB Ta IXHIX Migpo3aiiiB y 00poTHOi 31 3TOUNHAMH MPOTH TPOMAJICHKOT Oe3re-
KH. 320€3MeunTH IMITIEMEeHTALiF0 JI0 BITYN3HSAHOTO 3aKOHO/IABCTBA MIXKHAPOIHUX CTaHAAPTiB
NPOTUJIIT 37I04KMHAM, IO 3arpoXKyrOTh IPOMAJICHKil Oe3nelri.

4. 3 ypaxyBaHHSIM BUCOKOTO TEXHIYHOTO OCHAIIEHHS 3JIOYMHLIB BUBUYUTH MUTAHHS 1100
BCTAHOBJIEHHA KPUMiHAIBHOI BiIMOBIJATEHOCTI 32 YMHCHE MPOCITyXOBYBaHHS MEPErOBOPiB UM
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nepexoruitoBaHHs iH(opMaLii opraHiB Ai3HaHHsI, CJIiCTBa, IPOKYPOPIB, CyAliB, 3aXUCHUKIB Ta
EKCIIEPTiB 3 METOIO MEPEIIKOUTH MPABOCYIIO, @ TAKOXK 3a 30epiraHHs BiIIOBITHOT anapaTypu.

5. Pexomennysaru BepxoBHomy Cymy VYkpaiHu 3a ydacti [eHepasibHOI MpoKyparypH
VYkpaian, MBC VYkpaiHu Ta HayKOBIIiB MPOBECTH y3arajJbHEHHs CYJOBOI MPAKTUKU PO3IJISILY
CIpaB LI0/I0 BiIMOBiAIBHOCTI 3@ HAHOINBII TSHKKI BUIIU 3JI0YHHIB MMPOTH TPOMAJICHKOT Oe3MeKy.

6. 3BepHYTH yBary 3akOHOJaBIsl Ha HEOOXiJHICTb YTOYHEHHs CHiBBiAHOIICHHS CAHKIii
craredl pozainy XVII «3nounHu npotu rpoMaacbkoi Oe3nekn» i3 CaHKUisAMHU cTaTeil iHIIUX
posninie OcobnuBoi yactTuau KK

7. JloMrarucsi MaKCMMaJIbHOTO 30JMKEHHS Teopil i MpakTUKW B 3amobiraHHi 3j04MHAM
MPOTH IPOMAJICHKOT Oe3MeKu Ta 60poThOM 3 HUMH. J1Jisl [LOTO HEOOXiqHO:

-— CIpAMYBaTH HAyKOBi JOCIiIPKEHHS Ha MOIIYKH IUISIXiB YJJOCKOHAJICHHS YHHHOTO 3aK0-
HOJABCTBA MPO KPHUMiHAJbHY BiJMOBiJAbHICTh, MOCUIUTH yBary A0 BUSIBIEHHs KOMi3iiHUX
MUTaHb, 3 IPUBOJY 3aCTOCYBaHHA KPUMiHANBbHO-IIPABOBUX HOPM, y3araibHUTH i chopMyBaTH
6a3y nmpono3uiliii;

— aKTHUBi3yBaTH HayKOBi JOCIiDKSHHS 3 yHi(biKaui‘i 1l BU3HAUCHHS MOHATIHHOIO amapary
3aKOHOJIABCTBA MTPO KpI/IMlHaHLHy BiJITOBiNABHICTD 3@ 3JIOYMHU TMPOTH FPOMAJICHKOT OE3MeKH,
PO3po0KKM HOBMX METO/IMK i peKOMeH Iallii;

— IIPOJOBXKUTHU pOOOTY HaJl YTOUHEHHSM 3MICTy O3HAK CKJIaJiB 3JI0YMHIB MPOTH IPOMAJICh-
koi Oe3neku y 3B 53Ky 3 gonoBHeHHs MU 10 KK 2002 p. HOBUMU HOpMaMHu Ta 3MiHaMH B CHC-
teMi Ocobnuoi yactunu KK. Binbie yBaru 3ocepenTH Ha BHBYEHHI OCOONHMBOCTEH 3710-
YUHIB MPOTH TPOMAJICHKOT Oe3MeKr Ta IXHiX 03HaK, 0 BiPi3HSIOTH X BiJl CXOKUX 3JI0YHHIB,;

— BU3HAUUTH MPIOPUTETHI HAMPSAMH HAYKOBHX JOCHIJKEHb 3 ypaxyBaHHIM PEKOMEHAIlii
NPaBOOXOPOHHUX OPraHiB;

— MPOBOAUTH HAYKOBO-AOCHiJHULBKI pO3pPOOKH 3 MOHITOPUHTY, MPOrHO3YBaHHS i MoJe-
JIIOBAaHHsSI OCHOBHUX TEHAEHLIH y AWHAMILl 37I04MHIB MPOTH IPOMaAChKOi Oe3neku B YKpaiHi,
CTBOPUBIIH IJIs IIFOTO BiJIIOBiIHI YMOBH BUKOPHCTAHHSI CTATHCTHYHHX JaHUX;

- OpFaHISyBaTI/I BUBUCHHS pGSyJ'ILTaTlB HAyKOBHX JOCIiIKEHb 3 Ii€] TEeMaTUKH 3apy61>KHHX
KpaiH i B pasi ix HpHI/IHHTHOCTl Ui Ykpaiau 3a0e3neunTy iX yTiIeHHS B IPaKTUKY HisTIbHOCTI
NPaBOOXOPOHHUX OPraHiB;

— JIoOMararucsi peajbHOTo 3aMpoBaPKEHHsI HAYKOBUX JIOCIiIPKEHb Y TIPAKTUKY O0pOTHOU 3i
37I0YMHAMU IPOTH FPOMAJICHKOT Oe3MeKH, MOCTIHO aHali3yBaTH e(peKTUBHICTb 3aCTOCYBaHHS
pi3HuX hopM i 3ac00iB 3aMoOiraHHs 3JI0YUHAM.

8. [lpuainuty yBary noganibriit p03p06ui METONMKH TAKTUYHUX MPUHOMIB peaizallii 3a-
XOJliB 3aXUCTy Oe3MeKku cy6 €KTIiB KpI/IMlHaJILHOI‘O mporecy.

9. PekoMeHyBaTH BiAMOBIHUM BiJIOMCTBaM MPHUIHATH 3aX0/H, LI0 YHEMOXTHBIISITh BH-
KOPHUCTaHHS MPaBOOXOPOHHUX OPTaHiB B iHTEpecax, 10 Cynepeyars iXHiil posi B 3a0e3neueHHi
MPaBOOXOPOHHOT AiAIBHOCTI.

YMOBH
MPOBEJAEHHS V¥ 2002-2003 POKAX V BCEYKPATHCHBKOT'O KOHKYPCY
HA KPAIIIE IOPUJIVNYHE BUJIAHHS

(Indopmamniiine moBinomiaenns Coijiku opucTtiB Ykpainn)

V BceykpaiHCbkuil 1opiuHMil KOHKypc Ha Kpauie ropuaudHe BumanHs (nani Konkypc) mpoBoauTh
Crinka ropuctiB Ykpainu 3a ydacti MinictepcTBa roctuiii Ta MiHicTepcTBa OCBiTH i HayKy YKpaiHU, BUIaB-
HULTB IOPUINYHOT JIiTepaTypH, a TaKoK MPOBIJHUX BUIMX HABYAIBHUX 3aKJafiB i HAYKOBUX YCTaHOB, MpPO-
(eciiiHux Ta rpoMaaChKUX 00’€IHaHb, ONaroiitHuX opraHisaiii i GoHmiB.

Tonosna mMeTa KoHKypCy — CHIpUSIHHSL PO3BUTKOBI YKpaiHChKOT IOpUAMYHOT HAYKH Ta OCBITH, IiIBUILEH-
HIO SIKOCTi MiATOTOBKM HAyKOBWX, HABYAJBbHUX Ta MEPiOANYHUX BUAAHb y rajy3i npasa.

KoHKypc BBaka€TbCsl TaKWMM, IO PO3IIOYABCS, IMICHS ONPHIIOAHEHHS B 3aco0ax MacoBoi iH(opmarii
noBigomierHs: OprkoMiTeTy Mpo yMOBHU HOro MpoBEEHHS.

Ha Konkypc npuiimaroTsest oy 0J1ikoBaHi IOpUIMYHI BUIAHHS, a TAKOXK BUAAHHS, 10 ONPHITIOAHEHI 3 J10-
MOMOTOI0 eNleKTpoHHUX 3aco0iB (IHrepner) y 2001/2002/2003 pokax, He Opanu yuacti B IV Konkypci
2000/2001 pp. i BucyHyTi Ha KoHKypc BYUEHHUMH paJaMy HaBYAJBHHUX 3aKJIaJiB Ta HAyKOBHX YCTAHOB, JHU-

90



IHdbopmauiviHe nosigomneHHa Cninku ropUCTiB YkpaiHu

PeKLisiIMU BUIABHHULTB i peAaKkUifHIMHU KOJIETiIMU MEePiOANYHUX BUAaHb, KOJIEKTUBAMHU aBTOPIB, & TAKOXK OK-
pPEMUMH aBTOpaMH.

3asBu npo y4acth y Konkypci npuiimarotecst 1o 1 Bepecns 2003 p.

3asBy CKJIaJAOTh y AOBiIBHIH ¢opmi. [T minnucye kepiBHUK yCTaHOBHM YW oprasizaii, aBTop( aBTopH),
110 BUCYBAIOTh BUJaHH Ha KoHKypc.

V 3asBi Tpeba Bkasaru: 1) BigomocTi npo opuandHy 4u (iznuHy ocolOy (MoBHa Ha3Ba abo Mpi3BHLIE,
iM’s1, I0 0aTBKOBI i ajipeca), o HAJCHIAe BUAAHHS HA KOHKYpPC; 2) BiIOMOCTi PO aBTOPiB BUIAHHS 3a Qop-
MOIO: TIpi3BHILIE, iM’sl, MO OATHKOBi, BUCHHUIT CTYIiHb i HAyKOBE 3BaHH:, Miclle OCHOBHOI po0oTH, aapeca 3a
MicLeM MpoXKUBaHHs abo poOOTH, KOHTAKTHHI Tene(oH; 3) yMOTMBOBaHHI BUCHOBOK BUCHOI pajy HaBYallb-
HOTO 3akiany abo BiAMOBiTHOT HAyKOBOI yCTaHOBHU, OUPEKIii BUIABHHULITBA, pelaKUiifHOl KoJerii, aBTopa 4u
KOJISKTHBY aBTOPIB, 110 MoAat0Th BuaaHHs Ha KoHkypc; 4) BiZoMOCTi Mpo HasBHICTH APYKOBaHUX peLieH3ill Ha
BUJIaHHS Ta Jic BOHU OMyOJikoBaHi (30ipHHK, YaCOIMUC TOLIO).

Jlo 3asBU 101at0Th: POTOKOMIIO peLeHsil; BiIOMOCTi Mpo eNeKTPOHHY aapecy (M1 BUAaHb, U0 BUAAHI 1
PO3MillieHi 3 JOTIOMOTOI0 EJIEKTPOHHUX 3ac00iB).

Ha 3m00yTTs mpemii Moxxe OyTH BUCYHYTO He OiNbIie 1’ sITH 0cid, sIKi BXOISTH 10 CKIIaJy aBTOPCHKOTO KO-
JIEKTUBY BUJAHHs, HajicaaHoro Ha KoHKypc, Mpo 110 BKa3yloThb y 3asBi.

3asBy 3 nomiTkoro «KoHKypc Ha Kpaire I0puAnYHe BUJAHHSI» HAJICHIAIOTh HA TakKi agpecu:

— IncTutyT 3aKoHogaBcTBa BepxoBHoi Pagn Ykpainm, 04053, m. Kuis, npos. HectepoBcbkuid, 4:

® IOpUIMYHI KOJICKTUBHI MOHOTpadiuHi BUAAHHS

® IOpUIWYHI iHAUBigyanbHi MOHOTpadiuHi BUIAHHS;

— Onecbka HaiOHAJbHA WpUANYHA akaaemis, 65009, M. Oneca, Byr. [TioHepcbka, 2:

® IOpPUIWYHI MiAPYYHUKH;

® HaByallbHi NOCIOHKMKHU (MPAKTUKYMH, KypCH JIEKLiH, XpecToMmaril Ta iH;)

— HanionanbHa akajaemist BHyTpilmnix cnpas Ykpainu, 03035, m. Kuis, . Conom’siHebka, 1:

® HayKOBO-TMIOMYJISIPHi, HAYKOBO-IIPAKTHYHI i I0BiIKOBi BUIAHHSA Y raiy3i mpasa (30ipHUKM HOPMATUBHHUX
aKTiB, KOMEHTapi, JOBITHUKY Ta iH.);

® NIepioANYHI IOPUANYHI BUAAHHS, YaCOTUCH TOLIO;

— KuiBcohkuii yHiBepcuTer npaBa, 03142, m. Kuis, Byn. Akagemika JJo6poxotoBa, 7-a (CTyA€HTCBKi Ha-
YKOBi IyOmnikauii y nepioquyHuX IOpUIMYHAX BUIAHHIX);

— Oprkomirer koHKypcey, 01025, m. KuiB, Byn. Crpinenska, 4-6, 4-if nos., Ten.: 235-8648, dakc: 235-
8646 (naiikpame noiirpadiyHe BUTaHHS ).

Jlo 3asBM 10AAIOTh TPU MPUMIPHUKH BUIAHHS, 3asBieHoro s yuyacti B KoHkypcei (pepakuii nepiogud-
HUX BHIaHb — JOAAIOTh JIBa NPUMipHUKK BUIAHHSI; aBTOPH CTarel, HaAPyKOBaHHUX y TEPiOANYHUX BHIAHHIX
— J1Ba MPUMipHUKH (OTOKOTMIH; penakiii BUAaHb, BUAAHUX i pO3MIlLleHUX B [HTepHETI — ONWH MPUMIPHUK JOpy-
KOBaHOI KOMii Ta MPUMipHUK Ha eEKTPOHHOMY HOCIT).

Hanicnani na Konkypc BumanHs ydacHrkam KoHKypcy He HOBEpTaroThCS.

IMincymku Konkypcy OyayTh migBeneHi HanepenonHi npogeciitnoro csita — J{Hs opucta (8 KOBTHS).

Mepemoxusamu Konkypcey OynyTh BU3HaHI Halikpaii BuganHs (TXHI aBTOPH), 110 BiNOBiAalOTh KOHLEI-
TyaJIbHAM 3acajilaM T'yMaHiTapHOT HAayKH Ta OCBIiTH YKpaiHM, TUIIOBMM HABYAJBHUM IUIAHAM Ta Iporpamam
MiHicTepcTBa OCBiTH i Haykn YKpaiHH, BAMOraM BUCHHUX paJl HAYKOBHX i HAaBYaIbHHX 3aKJIafiB [I0J0 HayKo-
BUX NPaBOBUX JIOCHiIKEHb, a TAKOXK YHNHHHUM JIEp>)KaBHUM Ta BU3HAHUM MDKHAPOJHUM BUIAaBHUYUM CTaHIap-
TaMm. BusHavatoun nepemoxiis KoHkypcy, xypi Oyae BpaxoByBaTu HayKOBY Ta MPAKTUUHY LiHHICTH BUAAHb,
TXHIO aKTyaJIbHICTh, BUJABHUYY SIKiCTh, JOCTYITHICTH TOIIO.

[ToyecHi BinzHaku KoHKypcy NpHCYIKYIOThCS IOPUINYHUM BUAAHHIM, Y TOMY YHCIH EPiOAUYHHUM, SKi
ctanu nepemoxusmu Konkypcey. ABTopH LiX BuaHb OyayTh Haropomkeri Jumiomamu Criinku ropucTiB Y-
paiHu Ta TpooBIMH npeMisiMu. Po3mip mpemiit V BeeykpaiHChKoro KOHKYpCY Ha Kpallle IopHInYHe BUIaH-
Hs B MEPIIMX [IECTH HOMiHALiAX BCTAHOBICHUIA:

— TiepIia npemist — 3 THC. TPH.;
— apyra mpemist — 2 THUC. TpH.;
— TpeTs mpeMmist — 1 Tuc. rph.

[Tepemox1iB y HOMiHALiT CTYIEHTCHKIX HAyKOBHX MyOJiKaLiil y IepiofnYHUX IOPHIUYHIX BUAAHHIX OY-
ne BinzHaueHo Junnomamu Crifku IOpUCTiB YKpaiHH Ta rPOLIOBUMH MPEMisMH:

— mepiia npemist —300 rpu.;
— Apyra mpemist —200 rpH.;
— TpeTs mpeMmist — 100 rpH.

V pasi, AKII0 IepeMoXIAMHU Oyzie BU3HAHO KillbKa BHJAHb B MEXaX OHi€l mpeMmil (B MeBHil HoMiHaLil),
151 TIPEMist TPOTIOPLIHO MIMUTHCS MiXK [IUMH MEPEMOXKIISIMH.

BuaBHULTBa, YW1 BUAAHHS BU3HAHI IEPEMOXKLIAMHU Y KOHKYpCi Ha Haiikpalue nojirpadiyHe BUaAaHHs, Ha-
ropomkytothes: Jumnomamu Crijiku 10pUCTiB YKpaiHH.

Bupanns, mo ynocroeni CnenianbHol Big3Haky, € qaypearamn KoHKypcy i IX aBTOpH HaropomkyroThes
Junnomamu Crifiku ropucTiB YKpaiHu.

[NoBinomnenHs npo nifgcymkn V BeeykpaiHChKOro KOHKYpCy Ha Haikpaile I0puIidHe BUAaHHS, a TAKOK
NpPO LEPEMOHII0 HAropo/KeHHS, MyOTiKyIOThCS B MEPiOAMYHMX FOPUAMYHMX BHAAHHSX HamepenonaHi J{Hs
fopHcra.
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NPO KUIBCbKWUN YHIBEPCUTET NPABA

HATOPOJIA KHIBCHbKOI'O YHIBEPCUTETY ITPABA

8 mucromana 2002 p. BigOynacs ypodrcTa 1epeMOHis — Bpy4eHHs Haropoa MixkHapoaHo-
ro Binkputoro Peifitunry momynspHocTi Ta sikocTi «3omota ®opryHay. Peittunr «3omota ®op-
TYHa» iCHy€ BXe ChOMHH piK, Horo 3acHoBHHMKM: HamioHanpHa akazemis Hayk YkpaiHu i
Kabinetr MiHicTpiB Ykpainu.

MixHapoauuii Peiitunr “3onora @opryHa” — ue ykpaiHchbkuit OnimMn ans BigoMHX
TMOJIITHKIB, YUEHUX, CIIBPOOITHUKIB MPABOOXOPOHHHUX OPTaHiB, MPalliBHUKIB OCBITH, MEAWKIB,
0aHKipiB, 31pOK KyJNbTYpH, MHCTEITBA, CHOPTY, KpaIlUX MPEICTaBHHUKIB TOPrOBUX MapoK
BITYM3HIHHUX BUPOOHUKIB, 3MI Ta xypHamicTiB. «3omora ®opTyHa» — OAMH 3 MEpIINX pek-
THHTIB, 10 TIOCTABUB IMepe]] COOOI0 METY OXOIUTH KUTTS KpaiHu y BCix ramyssx. «[lokazaru
BCE HaliKkpallle, YUM Ha ChOTOJHIIIIHI peanbHO 0arara ii YuM MUIIAEThCS YKpaiHay — Tak cop-
MYJIIOBaJlM HAaBaXK/MBillle 3aBAaHHS PEUTHUHTY HOro opraHizaTopu.

VY HomiHauii: «3a cTBOpEeHHA YHIKAJbHOI0 OCBITHHO-HAYKOBOI'0 KOMILIeKcY Ta ¢op-
MYBaHHSI HOBOi reHepamii HpHCTIB-IpaBo3HaBUiB» cpibHOW Menanmo «HE3A-
JEKHICTb YKPAIHH» Ne 023 naropomxennii KnuiBcbkuii yHiBepcuTeT npaBa (pexTop —
M emmyuenko Opiii CepriiioBuy), mo ii 3acBiguns JIuniom «3on01oi popTryHm».
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PELEHS3II

M.O. BAHMYPATOB

Muxaitno Onexcanoposuu baiimypamos, ooxmop
OpUOUYHUX HaVK, npogecop, npopexkmop Odecvkoi
HAyioHanvHoI 10pududHol akademii

TEPUTOPIAJIBHA T'POMA/JIA - KOHCTUTYIOIOYHI CYB’EKT
MICIIEBOT'O CAMOBPSIITYBAHHSA B YKPATHI *

HesBaxkarouu Ha Te, 0 MicLieBe CaMOBPSAyBaHHs, JIOKAJTbHA TEMOKpPATisi — Le SIKiCHO HO-
BUil IHCTUTYT KOHCTUTYIIHHOTO JIay He3aJexXHol Aep:kaBH, BOHO yHopMoBaHe KoHeTuTytieto
Ta 3aKOHOJJABCTBOM YKpaiHH, 110 BOUEBU/Ib, 3aCBiUy€ HAJICKHICTh HAIOI Aep)KaBH JO KoJia
JEeMOKpaTUYHUX KpaiH i 11 mparHeHHs A0 MOOyIOBM IMPaBOBOI AEp>KaBH Ta I'POMAJICHKOrO
CyCHiJIbCTBA.

3akoHopasya aediHilis MicieBoro camoBpsinyBaHHs B 3akoHi «IIpo micueBe caMoBpsdy-
BaHHA B YKpaiHi» € iHHOBaIli€t0, 60 BU3HAYaE HOTo SK rapaHTOBaHe AEePKaBOIO MPABO i peab-
Hy 3IaTHICTh TEPUTOpIiaJIbHOI TpoMaau — JKUTENIB cena 4d JOOPOBIIBHO 00’€THAHHX Y
CINBCBKY TpOMay >XHTENIB KiJIbKOX CiJ, CeNUWINa, MicTa — CaMOoCTiiHO abo 3 OTOMOTOI0
BiAMOBITHUX OpraHiB i MOCAJOBUX OCI0 MICI[EBOTO CaMOBPSAYBAHHS BUPILIyBaTH MUTAHHS
MicleBOro 3HaueHHs B Mexax KoHCTUTyiT i 3akoHiB Ykpainu. OTxe, ynepiue y BITYU3HIHIH
3aKOHOJIaBYii TPAKTHIII TEPUTOPiaJIbHA TPOMAJIa BU3HAETHCS HE TUTHKM CAMOCTIHHUM iHCTUTY-
TOM CyCILJIBHOTO JIaJy W IEPBUHHUM CY0’€KTOM MyOIivHOT BIAJX HA MiCLsX, @ H KOHCTUTYIO-
FOYMM €NIEMEHTOM MICIIEBOTO CaMOBPSIIyBaHHSI.

Ha mincraBi ckazaHoro, mpoOiieMaTvka peleH30BaHOTO MOHOTPagiqHOTO JTOCIiKEHHS
O.B. baraHoBa BHJA€ThCS LITKOM OOIPYHTOBAHOI i aKTyallbHOK, a cama HaykoBa poboTa
Takow, 110 MAaE CBOEPIIHUI MeTomonoridyHuii xapakrtep. Lleli BUCHOBOK MoOXHa 3poOWTH,
BUXOJSYM 3 TOrO, 10 B MOHOrpadii po3misiiacTbcs WMPOKE KOJO aKTyaJbHHX MpobieM He
TLUTBKH TPOLIECiB KOHCTUTYIOBAHHS TEPUTOPIANEHOI TPOMAJH, a i CTAHOBJICHHS Ta PO3BHTKY
BChOTO IHCTUTYTY MiCIIEBOTO CAMOBPSyBaHHS B HOTO TOJIITHKO-TIPABOBOMY i aKCEOJIOTiYHO-
MY PO3yMiHHi.

VY nepiomy po3zum mMoHorpadii — «ITomiTuko- npaBom BYCHHS M1PO Tepmoplaany rpoma-

Iy sIK Cy0’€KT MiCLIeBOTO CaMOBPSIyBaHHA: i1CTOPis 1 Cy4acHICTbh» — BUCBITIIOIOTHCSI OCHOBHI
Teopii MOXOMKEHHS MICLIEBOrO CaMOBPsyBaHHs, F€HE3MC Ta €BOJIOLIS HayKOBHX 3HaHb MPO
TepuTopianbHy rpomany. ['agaemMo, o e po3ain mocigae NeHTpanbHe Miclie B TOCIiPKEeHHI
i MOTEHNiTHO 3MaTHUI 3alliKaBUTH BCiX, XTO AOCITIIKY€, BUKIANAE, TIepeiiMaeThCsl MyHIIHU-
MaJIBHOIO MPOOIEeMaTHKO a00 MpaIfoe B MyHIIMIAIBHUX CTPYKTYypax.

Koncrarytouu, 1o Bcsi Hayka mpo Miclle caMOBpslyBaHHs Oepe CBili odaTok 3i crpobu
3’dCyBaTH: YU Ma€ rpoMajia OKpeMy, BiIMiHHY Bij Aep>KaBU Biajly, U4 BOHA € HE3AIEKHOIO Bif
JIeprKaBH My OJIiYHO TIPABOBOIO KOPIOPAIli€l0, Y ITTMOOKO IHTErpoBaHa B Iep KaBHUI OpraHizM
i BUKOHY€ TibkH (pyHKIIT oprany aep>kaBH. ABTOpP POOUThL CIPOOy BUPILIUTH OJHE 3 OCHOB-

* Peww. Ha kH.: Bamanog O.B. TepuropianbHa rpoMaia — OCHOBa MiCIIEBOTO CaMOBPSIyBaHHs B YKpaiHi:
Moworpadis. — K.: [nctutyt nepsxasu i npasa im. B.M. Koperpkoro HAH VYkpainu, 2001. — 260 c.
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HUX TIUTaHb B3AEMUH CYCIIJILCTBA i JepkaBH, CyCHiIbHOT i AepkaBHOT BIaau, JIOAUHU i Aep-
skaBd. [liICyMOBYIOUHM HACIIAKKA CBOTO HAYKOBOTO TOIIYKY, aBTOP IIJIKOM CITYIITHO 3a3HAYac:
iZies MicIieBOro caMOBpsIIyBaHHS TiCHO TIOB’si3aHa 3 0araTtoro JTyXOBHOKO CHAAIIMHOI BChOTO
JIFOZICTBA — BYCHHSIMH IIPO MPUPOIHI IpaBa JIOAMHU Ta TPOMaSHChKE CyCHisibeTBO. Lli BueH-
HS HUHI MepeTBOPUIINCS HA Meraizei A1 IeMOKpaTUYHKX JIePiKaB, CTajll MEraTpeH oM CBiTO-
BOTO Ta HAL[IOHAJIBHOTO PO3BUTKY. [J1MOOKMIT aHaii3 momsiaiB Oyp)KyasHHX MPOCBITHHKIB,
COLIaJIiCTiB-yTOMICTiB Ha MiClIeBe CaMOBPSIyBaHHS A€ aBTOPOBI MOXJIMBICTh MOPIBHATH 3a-
raJIbHOJIFOJCHKI I[IHHOCTI 3 LIIHHOCTSAMHU KJIaCOBUMH, MPHOIYHUKAMU SIKUX MU Oylid TOHEIaBHA
i SKi He «IMpalOBaJIN» B COLIANBHIM MPaKTHI HANeKHUM duHOM. Lle miaTBepmKyeThCs aB-
TOPCHKHUM aHaJli30M OCHOBHHUX TEOPiil MOXOMHKEHHS MICIIEBOTO CaMOBPSITyBaHH: TIPHPOTHUX
npaB BiBHOI TPOMajaM, rOCIOJAPCHKOT, TPOMAChKOI, JeP)KaBHULIBKOI Ta iHIINX, €KCTparo-
JSUi€r0 TXHIX MPUHLMKIIB HA TEMEPIIHIO COLiaibHY MPaKTUKY.

Crig 3ayBakHMTH, 10 aBTOP, PO3KPUBAIOUM MPIOPUTETHI MPOOIeMH JOCHiIKeHHs, He 00-
MEXY€EThCS PO3DISIIOM HAa3BaHWX KOHIIETLiH, a BUCBITIIIOE TODISAN TEOPETHKIB i MPAKTUKIB
comianbHOI i moiTHyHOI (inocodii, Hanpuknaz [1.-)XK. [Ipynona, skuii, ananizyro4uu npooiie-
MH CaMOBpsyBaHHs, OTOTOXKHIOBaB Horo 3 aHapxiero, [1.0. KpomnorkiHa, koTpuii yba4aB
cBiTIIe Maii0yTHE JIIOICTBA Y CAaMOBPSIIyBaHHi i OyB MeBeH, 110 MePeXoi0Bi 10 IPOMaICHKOTO
CaMOBpSAyBaHHs CIPUATUMYTb Pi3Hi popmu MicueBoi aBToHOMiT. JIOCUTH LliKaBUM BUAAETHCS
TOI/ISI/ ABTOPA HA TEOPETHYHY CHAILIUHY CIOB SIHO(bIJ'IlB Ta iHIIUX yYCHUX.

JlocuTh 1eTallbHO BUK/IA/ICHO cyqaCHl KOHLMILiT CaMOBPsi/lyBaHHs TEPUTOPiabHAX IPo-
MaJl, IepeBipeHo X Ha «MIHICThY COLIaNbHIMHU peaisiMu.

[lepekoHIMBOIO, HAa HAII MO, BUAAETHCS CBOEPiHA aBTOPChKA OIliHKA 3700y TKiB Cy-
YacHOT 3axi/IHOT Hay KU B 11i ramy3i. Tak, cTaHOBHUTB iHTEpEC MiAPO3iN, Y IKOMY MpenapyoThb-
Cs HAYKOBO-NPAKTHYHE Ta CTPYKTYPHO-QYHKIIOHAIbHE 3a0€3M€YEHHs iHCTUTY LiOHali3auii i
PO3BUTKY TEpPUTOpialbHUX I'pOMaj, 30KpeMa KaJlpoBe 3abe3neueHHs UuX MnpoueciB. MaeTbes
PO MiATOTOBKY CMeLiaiicTiB y CrpaBi MiCIIeBHX CMIJILHOT. Sk BigoMo, mpodecis cremiamicra
y il rajy3i AOCUTh MOIIMPeHa Ha 3axofi, Ae il BBaXKArOTh i BaXIWBOW, i MPECTHIKHOIO.
Jocnimkyroun crneundiky AisuibHOCTI MeHemkepa-nipodecionana B CIIA, ne, sk Bimomo,
yCHilmHO (YHKIIOHYE TepeBipeHa 4YacoM CHCTeMa MYHIIMNAbHOI JEMOKpATii, a TaKoxX
BiJINOBiJJHA CUCTEMAa MiJIrOTOBKM KaJpiB [y Hel, aBTOP CIIyIIHO HAroJoulye, Mo el T0CBia
TpeOa BUBYUTHU i1 BUKOpHUCTATH B YKpaiHi. Lleil BUCHOBOK MiCTUTb BUCOKHIA MparMaTuyHUiA mo-
TeHIia), 60 BaXKKO pO3paxoByBaTH Ha IIMPOKUI MOCTYIT MicLIeBOT JeMOKparii B YKpaiHi, SKIIo
HE MiATOTYBaTH JOCTATHIO KiJIBKICTh BiMOBIMHUX CHEIialiCTiB A €T raty3i.

VY npyromy po3zfini MoHorpadii aBTop aHami3ye CTPYKTYpPHO-iHCTUTYLIOHABHI O3HAKHU 1
XapaKTEePUCTHKH TePUTOpiasibHOI rpoMaai. OnparboBaHO BEJIUKHUN 00CsT mpodiabHOT HayKo-
Boi iH(opMmallil, 1110 Jano mijAcTaBy copMyTOBATH BIACHE BUSHAYEHHS TEPUTOPiaJIbHOI Ipo-
MaJM SIK MEPBUHHOIO Cy0’€KTa MiCLIEBOTO CaMOBPSIyBaHHS, YCTAHOBUTHU 11 mapameTpaibHi
O3HAaKH, IaTH BUOBY OLIIHKY TEPUTOPiaIbHAX rpoMaj B YKpaiHi.

AHaNI3yHOY IPUPOY TEPUTOPIATIbHOT IPOMaIN i BUKOPUCTOBYFOUHM Pi3Hi MiJIXOAN JI0 OCAT-
HEHHS [IbOTO COIiaJIbHO-TTPABOBOTO ()eHOMEHA, aBTOP JIOXOAWTH BUCHOBKY PO NMOTpeldy AediHi-
THUBHOTO BU3HAUEHHS CyTHOCTI TepuTopiasibHOT rpoMasiu. Bin BBaxkae, 110 1€ — TepuTopiabHa
CHIJIBHOTA, sIKa 00’ €IHY€ (hi3UUHUX 0Ci0 — XKUTENIB, KOTPi MOCTIHHO MEIIKAIOTh i MPALIOIOTh Ha
TepuTopii cena, cenuia abo micta, 6e3nocepenHbo abo uyepe3 cHopMOBaHI HUMHU MYHILH-
MaNbHi CTPYKTYPU BHPILIYIOTh NHUTaHHA MiCHEBOTO DiBHS, MAalOTh CIIJIBHY KOMYHAJIBHY
BJIACHICTb, BOJIOMIIOTH HA 1[Il TEPUTOPIi HEPYXOMUM MaHOM, CIUIAYyIOTh KOMYHAJIbHI TIONATKH
1 TIOB’s13aHi MOCTIHHUMU TEPUTOPiIATIbLHO-0COOUCTICHUMHU KOHTAaKTaMH CHCTEMHOTO XapakTepy.

Hocutb 00rpyHTOBaHMM fK i3 HAyKOBOTO, TaK 1 3 MParMaTU4HOro MOMIALY BUIAETHCS BU-
OKpeMJICHHsI 03HaK TepuTopiaibHOl rpomManu. J1o 11 MpUKMETHUX 03HAK HAJICKHTh, MO-MepIIe
HasBHICTh TIEBHOI CIIJILHOTH — HAceJIeHHs K CYKYITHOCTI KUTEJiB — YJIeHiB BiAMOBiAHOT Te-
putopiansHoi rpomanu. Ilo-apyre, CTPyKTypOBaHiCTh TEPUTOPiaIbHOT FPOMAU Ta HAABHICTh
Y3TOIDKEHHX KpHTepi'l'B YJIeHCTBA B i1 ckiiaai (Miciie mposKuBaHHS, TpOMaJIsHCTBO, HasBHICTh y
JKUTEJTIB HEPYXOMOCTI Ha TEPUTOPIi IEBHOrO HACEIEHOTO MYHKTY, Pi3Hi JopMHU y4acTi B Micie-
BOMY XKHTTi TOIO). [To-TpeTe, HAsBHICTE OKPEC/IEHOT TePHUTOPIi, TOOTO TepUTOpIii 0OMERKEHOT
MIEBHUMH KOPAOHAMU: TeorpadiuHnMu, aZ[MlHlCTpaTI/IBHI/IMI/I E€KOHOMIYHIMH, lH(bOpMaLlll/IHI/I-
MU TOIO. [HTerpauiliHO € Taka O3HaKa, K colliajibHa B3a€EMOJis (cycmcuﬂ BiZJTHOCWHH,
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CHiNbHI MpaBuia # HOPMHU MOBENIiHKU TOILO), sIKA 3TYPTOBY€E UJIEHIB I'pPOMaid B €IWHUIMA
colianbHuid KoJNeKTUB. ['agaeMo, 110 15 03HAaKa € MPIOPUTETHOIO cepell iHIITNX — EKOHOMiuHa
MpaBoCy0’ €KTHICTH (IMBiNbHA Ta ()iHAHCOBA) i HASBHICTH COLIATBLHO-3yMOBIICHHX iHTEpECIB,
00 1li 03HAKW BUHUKAIOTH YK€ B MPOLECi COLiabHOT B3a€MOiT.

VY TpeThoMy po3nini MoHOrpadii BUKIaaeH] pe3yabTaTi CHCTEMAaTUYHOTO TEOPETHKO-TIpar-
MaTUYHOTO MOLIYKY OCHOBHHX i, B3araii, BCiX MOXIMBUX (OPM AisLTBHOCTI TEPUTOPiaibHUX
rpoMaj, peaiizailii HUMu 3100y TKiB Oe3mocepeIHbOol IeMOKparii, a came: MiclieBUX pedepeH-
IyMiB, MicLieBUX BUOOpIB, 3arajbHUX 300piB 32 MicLeM POXMBAHHS, 'POMAJICKHX CITyXaHb
Tomo. Bapro 3ayBaKHTH, 1[0 aBTOP HE OMHHAE TOCTPHX i JII/ICKyCII/IHI/IX npoGrem Gesnocepen-
HBOI MyHlananLHm JIeMOKpaTrii, a, HaBIaKH, PeTeNBHO X TIOI[iHOBY€ ¥ BHCJIOBIIIOE BJIACHI ap-
TYMEHTOBaHI MipKyBaHHs. JIOpedHOIO € MOPIBHSANbHA XapaKTePUCTUKA MiCLEBUX Bm6op13 y
pi3HIX KpaiHax i cripoba 32 UMM 3iCTaBIEHHIMHU CMPOrHO3yBATH MaiOyTHE HaIIOf MyHl]_II/I—
nanbHOT BUOOPUOT CUCTEMH HABKOJIO SIKOi TPUBAIOTh AOCUTh FOCTPi MOMITHYHI AUCKYCIT.

Hogenoto B Hayli MyHIIIMNIAJILHOTO MpaBa BUAAETHCS i CBOEPIAHUE MiAXiJ aBTOP 0 PO3-
IsILy (QYHKIIA TepUTOpialbHUX TPOMaj y TUIOIIMHI OCHOBHUX HAmNpPsSMKIB 1 BUJIB TXHBOT
JisUTBHOCTI, OpiEHTOBAHOT Ha BTIICHHS MpaBa JIIOAUHU OpaTH y4acTh y MiCLIEBOMY CaMOBPSILY-
BaHHi. 3aKOHOMIPHUM € BHCHOBOK, III0 came Ii (GyHKIiT rpomMaj BinoOpakaroTh HelepKaBHY
MpUPOAY MYHILMIANBHOT AeMOKparii, 00 OXOIUIIOITh HAWBaXJIMBILII CTOPOHH COLiATbHOTO
KUTTS MEIIKAHI[iB, YTBOPIOIOYH KOMITJIEKC MUTAaHb MiCIIEBOTO PiBHSI.

Baxxmuse miciie B MoHOTpadii BigBeneHo aHati30Bi mpoueciB (popMyBaHHS e(PEKTUBHOI
JIOKaNbHOI HOPMAaTHBHO-TIPABOBOi 0a3M MicLeBOro caMoBpsityBaHHs. Came MiICYyMKH BHUBYEH-
HS KOHLENTYaJTbHUX MPOOJIeM CTaTyTHOI HOPMOTBOPYOCTI BHKJIAEHO B YETBEPTOMY PO3IiNi
MoHorpagii. Ha3zsani mpouecu € HalfakTyalbHIIIOW0 MPo0IEeMOI0 Cy4acHOTO MYHII[UNATBHOTO
OyniBHUITBA B YKpaiHi. 3acIyroBy€e CXBaJeHHs HECTAHIAPTHHH IMiIXiJl aBTOpa 0 BUPiILICHHS
uux npobnem, 60 Xo4 BiH i HETPaaULIMHUN 1J11 KOHCTUTYLIHHOTO MpaBa, ajie LiJIKOM YMOTH-
BOBaHMI 3 MODIALY MyHilunaiabHoro mnpasa. CyTh HOro B TOMY, IIO LEHTpaJbHE MicIe TyT
MOCIJAl0Th CTAaTyTH TEPUTOPiaTbHUX TpoMaj. CamMe BOHU € BUPIIIAIGHIMHA B CUCTEMI JIOKAJb-
HUX HOPMaTHBHO-IIPABOBUX aKTiB MIiCIIEBOTO caMoBpsiayBaHHs. Tomy OopoTsba 3a Te, 11100
CTaTyTH MOCTYIOBO CTaH MPIOPUTETHOIO PEaier0 MIiCIIEBOTO XHUTTSA — IIe 00poThba 3a icHy-
BaHHS CaMOro MiCLEBOro camoBpsiyBaHHs. Ciif MiAKPECIUTH, IO B LIbOMY PO3Aili BAAJIO
TIOETHY €ThCSI BUCOKHMH TEOPETUIHU PiBeHb BUKJIAAY MaTepialy i BAKOPHCTAHHS MPAKTUIHIX
MarepialiB, SK YMHHHUX, TaK i TUX, WO NepeOyBatoTh Ha CTafil po3pOOKH y BUIIAAI MPOEKTIB
CTaTyTiB TEPUTOPiaJIbHUX I'POMAJ y Pi3HUX perioHax YKpaiHu.

B octanHbOMY pO37iJi MOHOTpadil po3mIsAatOTECS MPOBIAHI TEHICHIIIT CTAHOBIEHHS Te-
puUTOpiabHUX TPOMaj i MEePCHEeKTUBU MOCTYIy MICLEBOr0 CaMOBpsAAyBaHHS B Ykpaiui. Lls
nmpobjieMa JTy>ke BaXJIWBA HE TUIBKH JJIS MicLIeBOi JEeMOKpaTii, a i Ui AKiCHO HOBOTO PiBHS
PO3BUTKY AepkaBHOCTi. ToMy ciif ycinsko miaTpuMard MpomMo3ulii aBTopa, 30KpeMa 100
npuitHaTTa 3akoHy «llpo TepuropianbHi rpomMaan B YkpaiHi» Ta, 3 yacoM, MyHIIunaasHOTo
KoZIeKCy YKpaiHH, a TaKoK CTBOpeHHss MiHicTepcTBa 3 MUTaHb MiCIIEBOTO CaMOBPSIyBaHHS U
3aMpoBaPKeHHS iHCTUTYTY MiCIIEBOTO YIOBHOB)XEHOTO 3 ITPaB TEPUTOPiaJIbHOT IPOMaIu.

Haronocumo, 1mo aBTop, (OpMyYITIOIOYHM CBOi BUCHOBKHM Ta MpOTO3MLii, 100pe ycBimo-
MJIIO€: JOKTPUHHUE MigXiJ € mpooOpa3om MailyTHROT pearnizallii HayKoBUX Ha/l0aHb Ha Mpak-
THIi, TOMYy OCOOJMBO IL[IHHUM € JOCTYITHICTh i YiTKiCTh aBTOPCHKOTO CTHIIIO BUKJIAQJy Mare-
piany, 60 1e nacTh 3Mory i (¢axiBLUgM, i MIMPOKOMY 3arajoBi MIBUILIE i Jiniie 03HaHOMUTHCA
3 JTIOCJIIKEHHSM.

3a3HaunMo, 10, SK i Oymb-sKa HayKoBa mpalls, perensoBana MoHorpagis O.B. baranosa
He n036aBneHa okpemuX Baj. 30kpema, baxano Oyno 6 Oinbie 30Cepe/MTHCA Ha aHani3oBi
mpomeciB iHCTUTYyasi3amil TepI/IToplaJ'IBHOI rpomany Ta MYHIIUNANGHOI BIag SIK (bopMI/I
myOniyHOT BNagu B AepikaBi. 3a MexaMM JOCHiIKEHHs JUILWIOCA MUTAHHS MpPO CHiBBigHO-
[IEHHS] TEPUTOPiaIbHOI TPOMAAX 3 iHIIMMHU iHCTUTYTaMH I'POMasSHCHEKOTO cycminecTtBa. On-
HaK, yce Il He MOXKe 3HU3UTH 3arajibHy MMO3UTHBHY OLIHKY ILi€l mpaii.

Ha namry mymky, monorpagis O.B. batanosa — e aktyanbsHe, BUCOKoNpodeciiiHe HayKo-
B€ JIOCJTIJDKEHHS BOXKJIMBOT HAYKOBOT i MPaKTHYHOT MPOOIeMH, pe3ybTaTh K0T MOXKHA BBasKa-
TH iCTOTHUM BHECKOM Yy BiTUHU3HSHY TE€OPil0 MYHILMNAJILHOTO Mpasa.

Ompumano 20.08.2002
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BinsyuHcbka 1.HO. Baromuin BHECOK Y PO3BUTOK HOPUANYHOT HayKK

LIO. BIIBYUHCBKA

Ipuna Opiiena Binvuuncoka, xkanoudam nonimuy-
HUX HAYK, MONOOWUU HAYKOBUL CNi8POOIMHUK
Inemumymy depacasu i npasa im. B.M. Kopeyvkoeo
HAH Vkpainu

BAI'OMHW BHECOK VY PO3BUTOK IOPUJIMYHOI HAYKH *

HemonaBHo BUHIIIORB 3 JpyKY YETBEPTHI TOM (DyHIaMEHTAIBHOI IIeCTUTOMHOT « FOpumny-
Hoi eHuukonexaii». Lle mepmuit B Ykpaini 6araToToMHHN CUCTeMAaTH30BaHUit 3Bi 3HAHB TPO
Jep:kaBy i paBo. BuiaHHS OXOIUTIOE BCi Tay3i IpaBa, BUCBITIIIOE JOCSTHEHHS Cy4acHOI yK-
paiHCBKOT Ta 3apyOi’KHOT HayKH B raly3i mpaBa, CBiTOBOI i HalliOHANBHOT iCTOpIT 1epXKaBOTBO-
pEeHHSI, 0COOJIMBOCTI Pi3HUX MPABOBUX IHCTUTYIiH. TOM OXOIIFOE TEPMIHOJIOTIYHI TOHSTTS,
SKi TMOYMHAIOTHCS JIMIIE TphoMa JliTepamu ykpaiHcbkoi abetku (H, O, IT), mporte BMimnye
1517 crareit, 275 imocTpartiit (y Tomy uucii 30 KOIbOPOBHX), IIICTh KapT (Y TOMY YMCII JIBi
KOJILOPOBI).

VY Gararb0oX CTaTTAX IIOr0 TOMY Y3arajbHIOIOTHCS MPOLIECH CTAHOBIICHHS MPABOBOI CHC-
TeMH YKpaiHu, po30y1oBU YKpaiHCBKOT Jep)kaBy, MOAAHO LiKaBUil MaTepian mpo OAMH 3 BUAIB
JIepKaBHUX Haropoa YKpaiHu — OpAeHiB. 3a3HauYMMO, 1110 BCi OpAECHU BUAPYKOBAHO B KOJIBOPI.

Jlo 4eTBepTOro TOMy SHLUKJIONEAil yBIIUTH CTATTi, [0 PO3KPHBAIOTH 3MICT TaKHUX I0-
HATB, SK «HAIis», «HAIiOHANBHI MEHIIMHWY», «HAIiOHATBHO-IEp>KaBHE OyHiBHHUILITBOY,
«TIOJIITHYHA CUCTEMAay, «IOJIITHYHA AisUNTbHICTBY, MOJITHYHUA KOHMIIKTY, ITOJiTHYHA Blia-
Ja», «mostitonorisy Tomo. Lli craTTi po3kpuBarOTh JOCATHEHHS MOJITUYHOI TEOpii Ta MpaKkTu-
KH, CBITOBHMH MAOCBiA MOJITHYHOI HayKu. ABTOpU IMX CTaTel — MpogecioHann BUCOKOT
kBamidikanii (I1.0.Kpecina, FO.I.Pumapenxo, B.®.I1anibyasnacka, B.I1.Topbarenko, O.M.HUu-
»koBa, @.M.Pynuu, B.®.Iloropinko, B.M.CniBak Ta iH.) — MiAroTyBajM iX, CIUPAIOYUCh Ha Cy-
YacHi TOCSATHEHHS TOMITUYHOT HAYKH, TEHICHIIiT pO3BUTKY CBITOBOT MONITHKH.

Yeprosuii ToM 3aCBiTUMB, 1[0 MU CTIPaBIi MAEMO He JIMIIEe HOBE, a MPUHIUIIOBO BiIMiHHE
BiJl TIOTNEPE/IHIX 32 CBOIMH TEOPETUUHUMH 3acagamMu Ta iHpopMaliiiHuM 6a3ucoM eHLMKIIoe-
nu4aHe BuaaHHs. Lle dyHnameHnTanbpHa mpais, sika fa€e yutayeBi BceOiuny iHopMarlito sk mpo
3100y TKH BITUM3HSHOI FOPUANYHOI HAyKH, TaK i JOKTPUHM, KOHLEMLIl Ta TeHACHLUil B IapHHi
IOPHIMYHHX i MONITHYHAX AOCIIIKSHb IEMOKPaTHYHHX CYCHiNBCTB. B eHImKIone il ymopsia-
KOBaHO TEPMIiHOJIOTIIO MPaBO3HABUOI Teopii, 3arajbHy IOPHIMYHY TEPMiHOJIOTIIO, PO3KPHTO
3MiCT 3acCaJIHUYMX IOPUINYHUX MOHAThH. bararo crarell MpUCBSIYEHO iCTOPIii PO3BUTKY Pi3HHUX
MPaBOBUX CHUCTEM.

Baxko ysSBUTH Cy4acHOT0 BUEHOTO UM ACPIKABHOTO Jisva, IKuii OM He BUKOPUCTOBYBAB Cy-
YacHi MpaBoBi Ta MOJITHYHI JOKTPUHM # iel, mpaui BiIOMHUX MpaBHUKIB Al OOIpyHTYBaHHS
BJIACHOT KOHLEMNLii Y1 TyMKH. AJDKe KJIaCU4Hi Ipali MatoTh ocoOnuBe 3Ha4eHHs. BoHu € me-
TOHOIIOTIYHOIO 1 TEOPETUYHOIO 0a3010 CYy9YacHUX JOCIIIKECHb y Taly3i CyCHiTbCTBO3HABCTBA,
HaI[iOHAJTbHO-/Iep)KaBHOTO OYIiBHUITBA, TeOpii JepaBW i IpaBa, MOJITHKH, CIPHSIIOTH
JMIIOMY PO3yMiHHIO Cy4acHHMX MPAaBOBHUX ifel 1 Teopil, 3aKOHOMipHOCTeH 1 TeHIEHIiH po3-
BUTKY CyCHiJIbCTBA.

Kareropianbuuii anapar i repmiHosioridaa 6aza «FOpuaudHoi eHIUKIIoNe i Hai3BuYaii-
HO BJ)KJIMBI JJIsl HAYKOBUX JIOCII/DKEHb, a TAKOXK y HaBYaJIbHOMY IpOLeCi, OCKUIBKU JOMOMa-
raloTh MONTUOUTH METONOJIOTIYHY # TEOpETHYHY MiAroTOBKY MalilOyTHIX MpaBO3HABIIB, IXHIO
MPaBOBY KYJBTYpY, FOpUInYHe MUcIeHHs. [Tpobiema npodecionanizmy MaliOyTHIX (axiBIiB €
0co0nMMBO akTyanpHOIO. PiBeHB iXHBOI MpodecioHaTbHOI MIATOTOBKM Mae BiAMOBimaTH pe-
aJisiM ChOTOICHHS. AJDKe 3aBKAM HaOiNbIIOW iHHICTIO BBAXAIUCS AyXOBHICTb, 3arajibHO-
JIONICBKI YE€CHOTH, CIIPAMOBAaHICTh 0COOM Ha OCATHEHHS 3100yTKiB CBITOBOT HAyKH W KYJBTY-
pu. OTKe, CTyAeHTH, BUKJIaJadi, aclipaHTH, yCi, XTO LiIKaBUTbCA iCTOPi€l0, TEHACHLISIMHU pO3-

* Pew. Ha ku.: FOpuouuna enyuxnonedis. B 6 . / Pegxon. 10.C. Ilemmyuenko (roj1. peaxon.) Ta iHmi.
—T. 4. — K.: Ykpainceka ennukionenis, 2002.

© L.1O. Binsuunceka, 2002
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PeueHsii

BUTKY CBITOBOI i YKpaTHCHKOI PaBOBOI TyMKH, MaIOTh TETep 3MICTOBHE i MPAKTHIHO-KOPHUC-
HE BUJAHHS.

Ennuknonenis po3paxoBaHa Ha HayKOBIIiB, MPAKTHKIB, CTYJACHTIB-IOPHCTIB, MOJITHKIB i
(haxiBIiB AepkaBHOTO yrpaBiiHHs. [lilroToB/ieHa Ha HAJIEXKHOMY TEOPETUYHOMY piBHi, BOHA
3Hai/Ie CBOrO YUTa4a cepel] THX, XTO LIKaBUTHCS IOPUANIHOIO HAYKOFO.

[TigroroBka g0 BuaaHHs «HOpUIMYHOT EHUUKIONENID» 32 Cy4YacHUX YMOB — Lie Jy>Ke He-
npocte 3apnanHs. CkiagHa GiHaHcoOBa CUTYaIlisi 3HAYHOIO MipOoI0 00MEXY€e MOXKJIUBOCTI BH-
JAHHS Tpalb Takoro Macmraly, IpoTe ¥ 3a HUHIIIHBOT CKPYTH [HCTHTYTOBI JepikaBu i paBa
im. B.M. Kopeupkoro Branocs miaroryBaTs Taky npaio i BugaBata «OpuamuHy eHIHMKIIOo-
TMe/Tito», He OYiKyrouH Jmmux oocTaBuH. BogHouac maM’sTaiimo, 1o goci B Ykpaini He Oyio
CXOXKMX BHJaHb y ramysi npasa. [Ipo ykpalHOMOBHI I0pUAMYHI AOBiAHUKH, CIIOBHUKH, TIepe-
KJIaJ{il TOBOPUTHU MOXKHA JIMIIIE SIK TIPO AOCUTh CKPOMHI 3100y TKH, X04 BOHH, 0€3yMOBHO, BaX-
JIMBi 32 HAraJxbHOI MOTPEeOH B YKPATHCHKIX BUIAHHAX.

Peanizysaru cBiii mmpokuii 3aayM BHIABI[i MOIIW JIMIIE 3aBIAKHA €HEprii Ta opraHiza-
TOPCHKUM 3IiOHOCTSM 11 peakIiitHOT KoJerii, sika 3yMisia 3aJlydnTH 10 CHiBIpalli CIpaBkHiX
npodecionanis. Jluie B MiAroToBIi 4eTBEPTOro TOMY B35 yuacTh 310 HaykoBIiB. Bunasim
TaKy yHikajgpHy mpamto, IHcTHUTYT nepkaBu i mpasa iM. B.M. Kopempkoro ta LlenTp op-
raHizauiifHoro i HaykoBoro 3abe3neueHHs BUAaHHs «OpuaANYHOT EHUMKIIONEAil» MOXYTh MTH-
IIATHCS CBOEO YCIILTHOK CIIPOOOI0 CHCTEMATU3yBaTH 3100y TKH CBITOBOT FOPHIUYHOI TyMKH,
Ky CMIJTHBO MOKHA BBa)KaTH BArOMUM BHECKOM [HCTUTYTY nepskaBH i mpasa im. B.M. Kopers-
KOTO B PO3BHUTOK BiTUM3HSHOI HAyKH.
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HALUI IOBINAPU

IOBLJIEM 3HAHOI'O BYEHOT'O

(10 70-pivust Big AHS HAPOMKEHHHA
SIpocaaBau Muxonaisuu IllleBuenko)

22 xoBTHA 2002 poky BiA3Hauwja CBiil roBijeiHuil neHb HapomkeHHs IlleBuenko SIpocnaBHa
MuxkoraiBHa, JOKTOp IOPUANYHIX HayK, mpodecop, akageMik AkaaeMil MpaBoBHX HayK YKpaiHH, 3a-
CITy)KCHUH Jis4 HayKW i TexHiKW YKpaiHH, 3aBigyBad Bigainy mpobieM LUBIIBHOIO, TPYJOBOTO Ta
nignpueMHuULbKoOro npasa [HeTuTyTy Aepxkasu i npaBa imeHi B.M.Kopenbkoro HanionansHoi aka-
JeMil Hayk YKpaiHu.

SA.M.1lleBueHko — Bimomuii BYCHUH-TIPaBO3HABEIlb, iM’s 11 3HaHEe He TIIBKM B Hallil JepkaBi, a
i naneko nosa il MexaMu.

Haponunacs SI.M. IlleByenko 22 >xoBTHS 1932 p. B M. KueBi B ciM’1 cimyxOosuis. Ilicns
3aKiHYeHHs Kok, B 1950-1955 pokax, HaByanacs Ha opuaudHOMY (akynbTeTi KuiBchbKkoro yHiBep-
curety iM. T.I. Illeuenka. Tam xe (3 1959 p. — mo 1962 p.) HaB4anacs B acmipaHTypi Ha Kadeapi
LUBIIBHOTO MpaBa.

3 ciung 1963 p. po3nouanacs TpyaoBa HaykoBa AisiabHicTh S.M. IlleBuenko B IncTUTyTI nepxa-
BH i ipaBa iM. B.M. Kopeubkoro HAH VYkpaiuu, ae BoHa Npo#IuIa MIIsSX BiJi MOJOIIOTO HAyKOBOTO
CHiBpOOITHHKA 10 3aBigyBada BifiiTy mpoOiieM HUBIIEHOTO, TPYHIOBOTO i MiIIPHEMHUIBKOTO TpaBa
(3 1989p.).

VYV 1964 p. .M. llleBueHko 3axucTuiIa JUCePTALilo i 3100yNa HAyKOBUI CTYMiHb KaHAWAATA FOPH-
IUYHUX Hayk. Tema mucepramii «MaifHOBa BiANMOBiAQNBHICTh 3a IMIKOAY, 3amoMisHY TiTbMH»
(cTiemianbHICT «UMBINBHE MTPaBO»), a B 1982 p. — nokTopceKy Ancepranito: « TeopeTnuHi mpodnemu
LUBITBHOT BiAMOBiAaTBHOCTI HEMOBHOMITHIX 32 MpaBonopymeHHs» (cneniansHicts 12.00.03).

VY 1995 p. iit npucBoeHO BYeHe 3BaHHs mpodecopa, a 2000 p. .M. llleBueHko 0OpaHo akaaeMi-
KoM AkazaeMii MpaBoBUX HayK YKpaiHH.

Tpynosa nisnbhicTs S.M. IlleBdenko TicHO MOB’A3aHa 3 MEAArOTiyHO0 PoboToro. [i rpyHTOBHI
JIEKIiT 3 BASYHICTIO cityXaiu cTyaeHTH KuiBchkoro HamioHansHOTO yHiBepceuteTy iM.. T.IN [lleBuen-
ka Ta YepHiBeUbKOTro HalLiOHAJNBHOTO yHiBepcuTeTy, HauioHanbHol akagemii YmpaBiiHHS Ta
KuiBcbKoro iHCTUTYTY TypH3My, EKOHOMIKH i 1IpaBa, 3Ha4Huii yac S1.M. IlleBuenko Oyna 3aBigyBauem
kagenpu nuBinEHOTO TpaBa KuiBcbkoro yHiBepcureTy mpasa. S.M. IlleBdenko moctifiHO n0ae mpo
BUXOBaHHS MOJIOJVX CIEIiaTiCTiB AT yKpaiHCKOI HayKH, 30KpeMa Mif ii KepiBHUIITBOM IIiIrOTyBa-
JIM ¥ 3aXUCTUIN KaHOUAATChKi AucepTalil CiM MOJIOOUX HAyKOBLiB.

S.M.1lleBuenko aBTop Oinmbire 200 HayKOBHMX Ta iHIIMX JPYKOBAaHHUX Mpallb, Cepel IKUX I1’SITh
iHmuBiTyansHUX MoHorpadiif, 17 komektuBHEX. Y 1999 p. HamionansHa akamgeMmis Hayk YkpaiHu
npucyauia it mpemito imeni M.I1.Bacunenka 3a Uk HayKoBHX mpanb, a B 2001 p. konekTHuBHA MO-
Horpadist «CTaHOBICHHS Ta PO3BUTOK LUBUIBHUX | TPYAOBHX MPABOBIIHOCHH y Cy4acHiil YkpaiHi»
3a penakiieto IlleBuenko SI.M. Ha IV BceykpaiHcbkoMy KOHKYpCi Ha Kpallle IOpUANYHE BUIAHHS
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Hawi roBinspum

2000/2001 poxkiB orpumMana CrenianbHy Big3zHaky Cinku ropucTiB YKpaiHu y HOMiHAL{ «IOpUANYHI
KOJIEKTHBHI MOHOTpadiuHi BUAAHH.

MixnapoaHiii HaykoBii crminbHOTI S1.M. IlleBuenko Bimoma sk 4ieH Pagum HaykoBo-KoHCYIb-
TalifHOTO IEeHTpy mpuBaTHOro npasa ChiapyxHocTti Hesanexnux epxas, a B 1983 p. BoHA Bix
imeni Ykpainu B Komiteri OOH 3 mikBimauii guckpuMiHauii jkiHOK AOMOBijana Mpo CTaHOBHIIE
JKiHOK B YKpaiHi, Oyia 4iaeHom aeneranii Ykpainu Ha konrpeci MAIOJI B 1976 p. — oauH 3 4ieHiB
MiXBigomMuoi kKoMmicii 3 xoopauHarii Aii momo BukoHaHHs Kowsenuii OOH mpo mpaBa AUTHHH B
VYkpaiHi.

IIpodecop A.M. IlleBueHKO — AKTUBHUI YYaCHUK 3aKOHOTBOPUOi AistbHOCTI. ¥ 1992—-1993 pp.
Oyna unenom JlepxkaBHoi Iymu Ykpainu, y 1992-2001 pp. npamroBaia y ckiazi nmoctiinoi Kowmicii 3
MiZrOTOBKKM MPOeKTy HoBOro IluBinbHOrO Komekcy Ykpainu, B 1992—-1996 pp. — 3aCTyNHUK TOJOBU
nocriitHoi Komicii 3 miaroroBky npoekty CimeitHoro konekcy Yipainu. Huni S.M. IlleBuenko pasom
3 iHmuMH QaxiBugaMu mpaioe y ckiuaai Komicii 3 qoomparrosanHio HoBoro L{uBinbHoOro kopekcy Yk-
painu. bararto 3ycuip qokiIana BOHA ¥ TS MiATOTOBKH iHIIUX 3aKOHOMPOEKTIB 3arajibHOACPIKaBHOT
Bary.

S1.M. 1lleByeHko Bxe TpUBanuil yac — KOHCYAbTaHT BepxoBHoi Paau Ykpainu, koHCynbTanT Bep-
xoBHOro Cyny YkpaiHu, 4JieH JBOX CIeliaji30BaHuX yUeHUX paJ i3 3aXHCTy JOKTOPCHKUX JHCep-
Tauiin.

poro poky A.M. llleBueHko HaropomkeHa Bigznakoro [Ipe3unenta Yipainu — Opaenom Ksi-
rudi Oneru 1 ctynens. Mae nodecHe 3BaHHS «3acy KeHUH JisTd HAyKH 1 TEXHIKI».

SpocnaBHy MukonaiBHy IIAHYIOTb, LiHYIOTb i JIIOOMATh HE TIJIbKH SK 3HAHOTO BYEHOrO, TOJE-
PaHTHOTO i JANEKONIAAHOTO KepiBHHUKA, MyIPOTO i TAKTOBHOTO BHXOBAaTENs MOJIOIUX HAYKOBLIB, a i
SK TIOPSITHY i YeCHY JIIOANHY, KPaCHBY I MIITY JKiHKY.

Jupexyisn Incmumymy depacasu i npasa im. B.M.Ko-
peyvkoco HAH Yxpainu,

Pexmopam Kuiscvkozo yHieepcumenty npasa,

Peokonezis woxeapmanvrnuxa « Yaconuc Kuiecvrxozo
YHigepcumenty npasay
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ABtopu Yaconucy KuiBcbkoro yniBepcurery npasa (2001-2002 pp.)

Aeep’anoe Baoum Bopucoeuu, nok. ropun. Hayk, un-kop. AllpH Vkpainu, 3aBimyBa4 Bimmity
npoGJieM AepKaBHOTO yIpaBJIiHHSA Ta aMiHICTPaTHBHOTO MpaBa [HCTUTYTYy nepxaBn
i mpaBa im. B.M. Kopeuskoro HAH VYkpaiau

Anaopiiiko Onvzo Dedopiena, NOKT. IOPUJ. HAYK, TOJIOBHUI HayKOBHi cHiBpOOITHUK [HCTHTYTY
nepxasu i npasa iMm. B.M. Kopenpkoro HAH Ykpainn

Anopywixo Isan Ilempoeguu, actiipant [HcTuTyTY AepkaBu i mpasa iMm. B.M. Kopenrkoro

Anopywro Ilempo Ilemposuu, xau/. 1Opy. HayK, IOIL., 3aBiayBad Kapeapu KPUMiHAIBHOIO mpa-
Ba KuiBcbkoro yHiBepcurety im. Tapaca IlleBuenka

Baoinosa Onena .Onezigna, pepepent l'onopu @oHIY CHPHUSIHHSA MiCLIEBOMY CaMOBPSIYBaHHIO
VYkpainu

Baimypamoe Muxaiino Onekcandposuu, NoK. 0pua. Hayk, npodecop, npopekrop Onechbkol
HarioHaybHOT Fopuin9HOT akaaemil

Bacait Bikmop /lasudoeuu, xauy. 10puj. HayK, JIOII., 3aBiqyBad Kadeapu KpUMiHATHHOTO TIpaBa i
nporecy I[Ipukapnarcekoro yHiBepcurety iM. B. Credanmka

Bamanoe Onekcandp Bacunvoeuu, xanj. ropul. HayK, HAyKOBHii CIiBpOOITHUK [HCTUTYTY nepka-
BU i mpasa im. B.M. Koperpkoro

be3yzna Apocnasa Ieanisna, xaun. vopua. Hayk, nou. KuiBCHKOTO HAI[iOHATBHOTO YHIBEPCHTETY
im. Tapaca I1lepuenka

Bepsin Ilaeno Cepeiiioguu, acmipaHT 0OpUIUYHOTO (GaKynbTeTy KHiBCHKOro HalioHaJbHOIO
yHiBepcutety im. Tapaca [lleBuenka

bizyn B’auecnae Cmenanosuu, actipant [HcTuTyTY Oepxkasu i mpasa im. B.M. Kopeuskro HAH
Ykpainu

bBinoyc ’Kanna Anamoniiena, Buknanad KniBcbkoro HauioHajbpHOro TeXHiYHOTO yHiBEpCHTETY
«KITI»

boopoenux Ceéimnana Bacuniena, xaHn. 1opua. HayK, IOI.,. TIPOPEKTOp 3 HABYAIBHOI poOOTH
KwuiBchkoro yHiBepcuTeTy mpaBa

boonap Temana Banepiiena, xauj. ropu.. HayK, 1ol KUIBChKOr0O HAIlliOHAJILHOTO YHIBEPCHTETY
im. Tapaca IlleBuenka

byneaxkoea Ipuna Banepiiena, acnipanTka Kadeapu rocrnomapcbkoro mnpaBa KuiBcbKkoro
HallioHaJIbHOTO YHiBepcuTeTy iM. Tapaca IlleBuenka

Bycyex /liana Bikmopiena, acniipantka [HcTuTyTy nepxkasu i mpasa iMm. B.M. Kopeusrkoro HAH
Vkpainu

Booeuna I'anna Anamoniiena, Buknanad kapenpu icTopii aepkaBu i mpaBa YKropoachbkoro ep-
JKaBHOTO IHCTUTYTY iHpOPMATHKH, EKOHOMIKHM Ta MpaBa

Bucoupkuii Onexcanop ®@edopoguu, 1oKT. 10pUA. HayK, rpodecop, NpoBiTHUN HayK. CHIBPOOIT-
HuK [HeTUTYTY nepxkaBu i mpasa iMm. B.M. Kopeuskoro HAH Ykpaiau

Bisuapux Muxaiino Mukonaiioguy, 1oK. MOJITUYHUX TOJN. HAyK . ciBpoOiTHUK AkaneMmii Cb Yk-
painu

Binvuuncoka Ipuna IOpiiena, xanj. ONITHYHAX HAYK, MOJI. HAayK. CIIBPOOITHUK [HCTUTYTY nep-
xaBH i mpasa iM. B.M. Kopenpkoro HAH Vkpainu

Boek Onexcanop Hocunoeuu, Buxnanay KuiBcbkoro HallioHaqbHOTO yHiBepcuTeTy iM. Tapaca
[lleBuenka

Bonowun IOpiii Onexciitoguu, acniipant [HcTuTyTy nepxkasu i npasa im. B.M. Kopenskoro HAH
VYkpainu
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Tonosuenko Banepiii Bacunvosuu, xauj. 1opuj. HayK, HAyKOBUH KOHCYJIbTaHT cymai KoHcTu-
tyuiiinoro Cyny Ykpainu

Tonanuyk Bacunv Cmenanoguy, KauJ. 1opuj.. HayK, JOLL.

TI'opa Ipuna Bimaniiena, xaua. 10puf.. HayK, 1o1. KHiBCEKOTO yHiBepCHTETY TpaBa

TI'puzopyx Hamanin I'pucopiena, acniipantka [HCTUTYTY nepxaBu i mpasa iM. B.M. Kopempkoro
HAH Vkpainu

/laguoenko Baoum Bacunvoeuu, ct. ciigunii B 0COONMBO BaKIMBHX CIIPaBax CIiAYOTO BiIIiTy
JIITA B KuiBcbkiit obmacti

/I3eiiko Kanna Onekcandpisna, nou. KniBcbkoro HalioHanbHOTro yHiBepcutety im. Tapaca Illes-
YeHKa

Miouu Tapac Onezosuu, ctyneHT KuiBCHKOTO YHIBEpCUTETY MpaBa

JImumpice Anamoniii Ieanosuy, xauj. 10puj. Hayk, nepiuuii npopekrop KuiBchkoro yHiBepcure-
Ty npaBa

/Imumpyk Ipuna Bacuniena, acuctent KuiBcpkoro yHiBepcureTy npasa (PiBHeHCBKa (imis)

JIpooyw Ipuna Bikmopisena, actipanTtka [HcTUTYTY nepxkasu i mpasai M. B.M.Kopenskoro HAH
VYkpainu

3enicko Jlwboe Ieaniena, xaun. nen. Hayk, non. [Ipukapnarcekoro yHiBepcutety iM. B. Cteda-
HUKa

Kamno Bonooumup Muxaiinoeuu, kau. 1opuj. Hayk, ToBaprCTBO KOHCTUTYIIMHOTO TpaBa

Kucenvoeé IOpiu KOpiiiosuu, 3100yBau [HcTuTYyTY nepxkasu i mpasa im. B. M. Kopenskoro HAH
VYkpainu

Kizima Hamania Bonooumupiena, Moll. HayK. CIiBpOOITHHK IHCTHTYTy mepkaBu i mpaBa iMm.
B.M. Kopeuskoro HAH VYkpainu

Konecnux Banepiii Apkadiiioguy, xanz. 10pua. Hayk, non. KuiBcbkoro yHiBepcuTeTy npasa

Konocoe Pycnan Bimaniinioeuu, acuiipant [HctuTyTy nepxasu i mpasa im. B.M. Kopeuskoro HAH
VYkpainu

Konunenko Onekcanop Jlrooumoeuu, nox. opuj. Hayk, npod., Bille-mpe3uaeHT AKkaaemil npaso-
BUX Hayk Ykpainu, akanemik AllpH Ykpaian

Kopotc Iean @edopoeuu, TonoBHNIA KOHCYNBTAHT cekperapiaty Komitety BepxoBHoi Pamn 3 mm-
TaHb HAIlIOHAIBHOI Oe31eKn Ta 000POHU

Kocmenro Onexcanop Mukonaiioguu, NOKT. 10pU. HayK., 3aBilyBau kadenpH KpUMiHaJIBHOTO
npaBa, KpuMiHoJIOTii Ta cynoycrporo [HcTuTyTy nepxkasu i npasa iM. B.M.Kopers-
xoro HAH VYkpainu

Kocmeuvka Temana Anamoniiena, xanj. 0pujl. HayK, JOIl., CT. HAyK. CIiBpOOITHUK [HCTUTYTY
nepxaH i mpasa im. B.M. Koperskoro HAH Vkaiuu

Kpueenko Jlioia Tapaciena, nox. opui. Hayk, npod., wi.-kop. AIlpH VYkpainm, romnos. Hayk.
criBpobiTHUK [HCTUTYTY OepxkaBu i mpaa iM. B.M. Kopeuskoro HAH Ykpainu

Ky3ueuoe Bonooumup Ieanosuu, noxt. dinoc. Hayk, npod., MPOBigHKUI HAYK. CIIiBPOOITHUK [HCTH-
TyTy ¢inocodii HAH Ykpainu

Ky3neuoe Bimaniii Onexcandpoeuu, ct. BUKIanad biTonepKiBCHKOTO JepKaBHOTO arpapHOTO
YHiBepCHUTETY

Manuwrko Bonooumup Muxaitnosuuy, acniipant lHctutyty nepxasu i npasa iM. B.M. Koperpkoro

Mantoza Jlloomuna Bacuniena, ct. Bukianad kadenpy UMBIIbHO-NPABOBUX AUcUUILTiH KHiBChKO-
TO YHIBEPCUTETY TypU3My, EKOHOMIKH i TIpaBa

Mapmazoe Bacunv €ezenosuy, kaun. 10pua.. HayK, no1l. KuiBcbkoro HaiioHaJIbHOTO YHiBEpCHTE-
Ty iM. Tapaca llleBueHko

Mapuyenak Onez Bonooumuposeuu, KaHj. IOpPUA. HayK, JIOI. XapKiBCBKOTO HAaliOHAJIEHOTO
yHiBepcuTeTa BHYTpilHIX cripaB MBC VYkpainu
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Mauezopin Onexcandp Lnniu, xaun. 1opua. Hayk, noi. KuiBcbkoro yHiBepcuTeTy mpasa

My3zuka Ipuna Bonooumupiena, cT. HayK. CHIBPOOITHUK BiJUIUTYy iCTOPHKO-TIOJNITOJIOTIYHUX
IocIimkeHb [HCTUTY Ty nepkasu i mpasa iM. B.M. Kopeuskoro HAH Vkpainu, mor.
KuiBchkoro yHiBepcuTeTy rnpasa

Mypawun Onekcandp I'ennadiitoguu, nox. opua. Hayk, npod. kadeapu Teopii gep:kaBu i nmpasa
HanioHanbHOT akajemii BHYTpIlTHIX cripaB YKpaiHu

Haczpebvenvnuii Bonooumup Ilempoesuu, un.-xop. AllpH Ykpainu, 3actynHuk aupexropa [HCTUTY-
Ty nepxas¥ i mpasa iMm. B.M. Koperskoro HAH Vkpainu

Osepuyk Cepeiii Bonooumupoeuu, 3100yBad lHctutyTy nepkasu i mpasa iMm. B.M. Kopeupbkoro
HAH Vkainu

Ogciox Onexcandp Muxaitnoguu, KaHJ. IOpUA. HayK

Onuwgenko Hamania Muxaiiniena, Kav1. 1opui. HayK, 101, CT. HAyK. CIiBpOOITHUK [HCTUTYT mep-
*aBH i nmpasa iM. B.M.Kopenskoro HAH Ykpainu

Ileoaii I'eopziii Ilempoeuu, penaxtop, «Yaconrc KuiBcbKkoro yHIBEpCHTETY TIpaBay

Iozopinko Bikmop @edopoeuu, NOKT. 1opu. Hayk, npod., akagemik AIIpH Ykpaiuu, 3aBigysau
Kadenpy KOHCTHUTYLIHHOTO MNpaBa Ta MiCLEBOro caMoBpsiayBaHHs KHIBCbKOro
YHIBEepCHTETY IpaBa, 3aCTyTHUK AUpeKkTopa [HCTUTYTYy mepkasH i nmpasa iM. B.M. Ko-
peuskoro HAH VYkpaiuu

Ilpuwea Haoia IOpiigna, xauna. wopua. Hayk, 1ol. KHIBCBKOTO HAliOHAJIFHOTO YHIBEPCHTETY
iM. Tapaca IlleBuenka

Ilpouenro Tamapa Ilasniena, kann. 1opul. HayK, CT. HayK. CIIBPOOITHUK IHCTUTYTY nepkaBu i
mpasa iM. B.M.Kopeuskoro HAH VYkpainwn, nor. Kuiscekoro yHiBepcuTeTy mpasa

Iyxmuncokuit Muxona Onexcandopoguu, Kauj. opui. Hayk, ['ojoBa OHIY CIPUSHHS MiCIEBO-
My CaMOBPALYBaHHIO YKpaiHU

Canieanoe Bonooumup Muxonaiiosuu, NOKT. 1opuj. Hayk, €i.-kop. AlIpH Ykpainu

Ceposa Ipuna Iz0opiena, actipantka [HcTuTyTy nepxasu i mpasa iMm. B.M. Koperskoro HAH VYk-
painu

Cupomkina Mapia Bauecnagisna, acniipantka [HcTuTyTy nepxasu i npasa iM. B.M. Kopeupskoro
HAH Vkpainun

Cnoecoka Ipuna €ezenigna, acvictent xapeapy KOHCTUTYLIHHOTO, aIMiHICTpaTUBHOTO Ta (iHaH-
coBoro mpasa YepHiBenbKOro HallioHAIEHOTO YHiBepcuTeTy iM. 10. @enprkoBrda

Cokonoe Bikmop IOpiiioeéuu, xaun. nefarorivHux Hayk, 3aBinyBad kagenpu KuiBchkoro yHiBep-
CUTETY TpaBa

Tapaxonuu Temsana leanigna, Kaun. 10pUJ. HayK, CT. HayK. CIIBPOOITHUK [HCTUTYTY AepxaBu i
npasa iM. B.M. Kopeuskoro HAH VYkaian

Ycenko Izop Bopucoeuu, xauj. 1opu. HayK, 3aBiAyBa4 BidiTy iCTOPUKO-TOITOIOTiYHUX AOCTiA-
KeHb JiepkaBu 1 nmpaBa Ykpainu [HctutyTy nepkasu i mpasa iM. B.M.Kopeubkoro
HAH Vkpainn, 3aBinxyBau kadenpn KuiBcekoro yHiBepcuTeTy mpasa

Damxymoinoe Bacunws I'aiinynosuy, 3mo00ysau [HcTUTYTY JepkaBu i nmpasa iM. B. M. Koperbko-
ro HAH Vkpainu

Deoopenko Bnaoucnae Jleonioosuu, xaus. 0OpyUI. HayK, 101, KadeapH 3arajbHO MPABOBUX JHC-
uumiin HACBY

@Deoopoecvka Onvea, crynenTka KuiBCBKOTO YHIBEpCUTETY TpaBa

®eoopuenxko Hamania Bonooumupiena, actiipantka KHiBCHKOTO yHIBEpCHTETY TypHU3MY, €KO-
HOMIKH i TpaBa

@puuskuit Onez @edoposuu, NOKT. r0puj. Hayk, npod. kadeapu Teopii nepxapu i npasa [HCTH-
TyTy agBokatypu npu KuiBchKkoMy HamioHanmbHOTO yHiBepcuteTy iM. Tapaca llles-
YEHKA)
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@ypca Ceéimnana Apocnasiena, xana. 10pua. Hayk, noll. KuiBcbkoro HaiioHaJIbHOTO YHIBEpCHUTE-
Ty iM. Tapaca IlleBuenka

Xasponrwk Mukona leanosuu, kaHy. 1opujl. HayK, 3aBiayBay BiIIiTy ['0JJOBHOTO HAYKOBO-EKCIIEPT-
HOTO yTmpaBiiHHs anapaty BepxosHoi Pagn Ykpainu

Xapuenxo Bikmop @eooposuu, actiipant [HcTUTYTY nepxasu i mpasa iM. B.M. Kopeubkoro HAH
VYkpaiuu

1]éemrxoe Bikmop Bacunvosuu, nox. vopun. Hayk, 4i-kop. AIIpH Ykpainu, KOHCYTBTaHT IUPEKIil
IHcTuTyTY nepxaBu i mpaBa iM. B.M. Kopeuskoro HAH Ykpainu

Lgicyn [Imumpo Ilempoeuu, nou. BinHuinpkoro iHCTUTYTY MixkperioHanbHOI akajemii yrpas-
JIiHHSI IePCOHAIOM

Yepomapvoea I.B., Buknanay kadenpn npaBo3HaBcTBA KpHMCBHKOro €KOHOMIYHOTO iHCTHTYTY
KHEY

Yepomok Hamanin Bixmopiena, acniipant IHctutyTy nepkasu Ta npasa iM. B.M. Kopeubkoro
HAH Vkpainu

Yuxcmaps Kamepuna Isaniena, 3100yBau [HcTUTYTY nepikaBu i mpaBa iM. B.M. Koperpkoro
HAH Vkpainu

Lllesuenxo Apocnasna Mukonaiéna, NOKT. opua. Hayk, akagemik AIlpH Vkpaiuu, 3aBigysau
Bif#iTy npoOneM LUBiIBHOIO, TPYAOBOTO Ta MiANPUEMHUIBKOrO mpaBa IHCTUTYTY
nepxkasu i npasa iM. B.M.Koperpkoro HAH Ykpainu.

Hllemonaee Bonooumup FOpiiioeuu, acuctent Onecbkoi epKaBHOT MOPCHKOT akaaemil

Hlemwuyuenxo IOpii Cepeitiosuu, axanemik HAH Yxpainu, aupexrop [HcTUTYTY nepkaB i mpa-
Ba iMm. B.M.Kopenrkoro HAH Ykpainu, pekrop KuiBchkoro yHiBepcuteTy npasa

Ienenv Angiii Onexcandpoeuu, Kauj. OpuI. HayK, Ho1. KHiBChKOToO YHIBEpCUTETY TpaBa

Ll onyovko Bozoan Auopitioeuy, xauj. opuj. Hayk, joi. KuiBcbkoro yHiBepcurety npasa (Pis-
HeHCbKa (imis)

Il]epouna Banenmun Cmenanoguy, OK. I0pHJ. HayK, 3aBigyBau kadempu KuiBchkoro Hario-
HabHOTO yHiBepcuteTy iM. Tapaca IlleBuenka
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Chnucok crareii,
onyoOaikoBanux 2001-2002 pp. y mokBapTajibHHKY
“Yaconuc KniBcbkoro yHiBepcurery npasa”

Crarri, HaapykoBaHni B 2001 p.

Bin peaxouerii
Llemuyuenxo FO.C. Jlo uuraua

Teopis Ta icTopis Aep:kaBu i npaBa
bobposnux C.B. IloHATTA, collianbHa MPUPOAA Ta BUAM IOPUIUYHUX KOJi3il
Booeuna I' 4. HoBiTHI aHII0-aMepUKaHCBKI Teopil MPUPOJHOTO MpaBa Ta X 00IPyHTYBaHHS
Kocmenxo O.M. IlpuHIMN coLialbHOTO HATypalli3My B MPaBO3HABCTBI
Onuwenxo H M. YOpunanunuii nporec, hopma oprauisarii i 34iiiCHEHHS TPaBOBOT MisTBHOCTI

KoHncTuTynifine npaBo Ta KOHCTHTYLiliHuH npounec B YkpaiHi

Iozopinko B.®., @edopenxo B.JI. YOpuanvHa BiANOBiAANBHICT 3a MOPYLIEHHS KOHCTUTYLIHHOTO 3aKO-
HOJABCTBA YKpaiHHU.

Cnoscvka 1.€. KoHCTUTYLIIOHATI3M SIK TOJITHKO-TIPABOBA TEOpis i MpakTUka: mpollieMa BH3HAYEHHS i
aHamizy

IIpo6semu 1ep:KaBHOrO yNpaBJIiHHS Ta aAMiHiCTPATHBHE NPaBO
Kocmeyvra T.A. InpopmariiiiHe 3aKOHOJABCTBO: SIK rally3b i HOBa AUCLHILTIH
Tapaxonuu T1. TlpaBoBe peryntoBaHHs Ta HOro Micle B CUCTEMI COLiabHOTO PeryJtoBaHHS

IIpod6.ieMu NMBIIBLHOIO Ta NIANPHEMHULBLKOIO NpaBa
Anopywxo 1. I1. OcobnuBOCTI BiANOBiNANBEHOCTI B HALlIOHATBHOMY KOCMIYHOMY TIpaBi
Mayeeopin O. 1. O6’€exTn IMBUIBHNX NPaB B aCMeKTi HOBITHBOT Koau(ikanil
Lleguenxo A.M. IlpnHIMNOBI 3acaay pO3BUTKY LMBiIBHUX MPABOBITHOCHH B YKpaiHi

KpuminanbHe nmpaBo Ta KpUMiHOJIOTisA
Annpyuko ILIT. Tesxi npobnemu 3actocyBanHs KpuminansHoro kogekcy Ykpainu 2001 p.

IIpo6.aemu arpapHoi pepopm, exoJioriyHe npaso
Ipoyenxo T.I1. CinbcbKorocnogapchbki 00CIyroByO4i KOOTIEpaTHBU: 3aKOHO/IaBUe 3a0e3MeYeHHs Ta nep-
CIIEKTHBU PO3BUTKY

IIpaBoBa cucrema YkpaiHu i MizkHapoaHe npaBo
JImumpice A.1. Bectdanbcbki KopeHi mpudeTHOCTI YKpaiHu 10 pOpMyBaHHS €BPOIEHCHKOI CUCTEMU JIep-
JKaB: MIDKHApOJHO-TIPABOBHIl MOIISAL

Penensii
Kamno B.M. Peuensis Ha kH.: Myniyunanvue npaso Yxpainu: Ilinpyunuk / B.®.Iloropinko, O.®.Opuib-
kuit, M.O.Baiimyparos Ta iH.; 3a pea. O.®.Iloropinko, O.®.®@punskoro. — K.: FOpkom Inrep, 2001. — 352 c.
Canisarnog B.: Penensis Ha kH.: [leporcasomeopents i npasomeoperHs B YKpaiHi: 10cBia, mpodieMu, nep-
cnexktuBu.—K. —2001. — 656 c.

Crarri, HaapykoBaHni B 2002 p.

Teopin nepxasm i npaBa

bieyn B.C. TlpaBoBa antpornojoris. Jlo muTaHHs Mpo AOCHiKeHHs mroanHu B mpasi (2002/1, 2002/2,
2002/4).

Hasuoenxo B.B. Mexi BIIMBY AepKaBU Ha €KOHOMi4Hi BimHOCHHU (2002/4).

Kucenvos FO.FO. BrockoHalleHHsI 3aKOHOTBOPYOCTI sIK HEOOXifHa yMOBa (QyHKI[IOHYBaHHSI Ta PO3BHUTKY
Cy4acHOI JIep)KaBHOCTI (TeopeTHKO-paBoBi mpobiemu) (2002/4).

Kysneyos B.1. Hanpsimku ¢inocodii nmpasa ta aeski ixai ozHaku (2002/1).

Mypawun O.I'. ®opmyna nifi3akoHHOCTI: NMpU3HauYeHHs Ta ckiuanosi (2002/4).

@amxymoinog B.I' OpuanvHa BiAMOBINANBHICTE B CUCTEMi CHELiaIbHUX TapaHTid MpaB JIOAWHU
(2002/3).

KoHncTuTyniiiHe npaBo Ta KOHCTHTYLilHMIi mpouec B YKpaiHi
bamanos O.B. CaHkii B MyHiIMIansHOMY TpaBi YkpaiHu: nmpodnemu teopii ta npaktuku (2002/4).
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bamanos O.B. Jlesixi TeopeTudHi NpodIeMu CITiBBIAHOIIEHHS MiCLIEBOIO CAaMOBPSAYBaHHS Ta AE€PKaBHOT
Biazau (2002/2).

bamanos O.B. [loBHOBaXkeHHs OpraHiB IepXaBHOI BlIaau y cdhepi MiClIeBOro cCaMOBpSAyBaHHS: CUCTEMA
Ta 3arajgbHa Xapakreprctuka (2002/1).

Bonowun FO.0O. TepuropiaiibHi Ta ekcTepuTopianbHi GpopMu camoopraHizalii Hal[iOHATbHUX MEHILIUH:
npobiemu kiacudikauii Ta BusHauenHs (2002/1).

I'pueopyx H.I' HemopylIHiCTh MOBHOBaXEHb HAPOAHUX AemyTariB Ykpainu (2002/2).

JImumpyx 1. B. MiciieBe caMOBpsIlyBaHHs: CIIOCiO caMoopraHisailii HaceleHHs 4u popMma AeleHTpai3alii
my6miuHoi Bnagu? (2002/4)

Jpobyw 1.B. AxTyanbHi nuTaHHs (QyHKLIiOHYBaHHS PerioHaIbHUX OpraHiB MiCIIEBOTO CaMOBPSITyBaHHS B
Vpaini (2002/3).

Kpueenxo JI.T. KoHCTUTYLiHO-TIpaBOBa BiJMOBINaIbHICTH — €JIEMEHT KOHCTHTYIiHO-ITPaBOBOTO CTa-
Tycy BepxoBHoi Panu Ykpainu (2002/4).

Toeopinko B.@. ®edopenko. B.JI. Knacudikauis mxepen koHcTHTYyLiiHOTO IpaBa Ykpainu (2002/1).

Deoopenxo B.JI. ®yHKLIT BceyKpaiHCHKOTO pedepeHayMy: NoHATTs, Buau (2002/3).

Yebomox H.B. TlpaBoBi 3acagu HalliOHaJIbHO-TIEpCOHANIbHA aBTOHOMisl HalliOHAJBHUX MEHIIMH B YK-
painu 3a 3akoHoM LlenTpansHoi Pagu 1918 poky (2002/2).

IIpo6aemn agminicTpaTuBHOI pepopmu B YkpaiHi. AqmiHicTpaTHBHE PaBo

Asep anoe B.B. I1pobiemu njeMokpaTn3anii JepykaBHOTO yIpaBlliHHSA B KOHTEKCTi aIMiHICTpaTHBHOI pe-
tdhopmu Ykpaini (2002/2).

Anopiiixo O.. Po3BuTOK aaMiHicTpaTHBHOTO Npasa B YkpaiHni (2002/1).

Kysneyos B.O. TlinctaBu anMiHicTpaTUBHOI BiANOBiAaIbHOCTI MpalliBHUKIB MOAATKOBOI Mimilii YKpaiHu
(2002/4).

LJéemxoeé B.B. AnMiHicTparuBHa peopMa — e(eKTUBHICTb AepkaBHOro ynpasininas (2002/2).

Lsieyn /I.I1. CyTHICTB Ta 3MiCT (yHKIi} aAMiHICTPaTUBHOTO HAVISI Ty OpraHiB BHYTpiluHIX cripas (2002/3).

IIpo6.1eMu NMBIILHOIO Ta rOCHOAAPCHLKOr0 NpaBa B YKpaini

binoyc JK. A. llpenmet noroBopiB KymiBJi-mpogaxy ta noctasku (2002/3).

besyena A1, boonap T.B., lllep6una B.C. OcoOIUBOCTI MpalleBiIallTyBaHHs IPOMaISTH-iHO3EMIIiB, SIKi €
3aCHOBHUKAMH Cy0’€KTiB rocrofaproBanss B Ykpaini (2002/2).

Bynearosa 1. B. 3aranbHi npaBoBi 3acafy BUKOPUCTAHHS 3aJli3HUYHUX i i3HUX Kouiit (2002/4).

Konocog P.B. TIoHATTA i Miclle areéHTCHKOTO IOTOBOPY B LHBiIbHOMY TipaBi (2002/3).

Manrwea JI.B. TIpoext HoBoro L{uBinbHOTrO Koztekey Ykpainu it ocoOMcTi HeMaifHOBI ITpaBa B IUBITBHOMY
npasi (2002/3).

Haepebenvnuii B. I1. BnockoHaleHHs IPaBOBOTO 3a0e3MeYeHHs] BUKOHAHHS iHBECTHIIHHO-KPEANTHHX 30-
60B’s13anb (2002/3).

Ipuwea H.FO. Micue nonatkoBoro npasa B cucteMi npasa (2002/3).

@eoopuenko H.B. 3aranbHa XapakTepHCTHKa JOroBopy nopyueHHs (2002/3).

@ypca C.A. TIpobnemu popMyBaHHS NPUHIMIIB OpraHizauii Ta aisuibHOCTI HoTapiaty B Ykpain (2002/1).

Yebomapwvosa I B. I1pobiaeMu mpaBoBOro perystoBaHHsS JOHOPCTBa opraHiB B Ykpaini (2002/4).

Lllemonace B.FO. 3aranbHa aBapis sIK IiicTaBa BUHUKHEHHS [UBITLHU3X MPaBoBinHoCcHH (2002/4).

KpuminaibHe npaBo Ta KpUMiHOJIOTisA

Kopote 1.@. Tlpo 3akoHOOaBYE BpETyTIOBaHHs BiAOyBaHHS MOKAapaHHS BiliCBKOBOCITY:KOOBLSIMU B AHC-
UIUTIHAPHUX OaranbioHax 30poiiHuX cunax Ykpainu (2002/1).

Ogepuyx C.B. 3HaueHHS iHCTUTYTY MiACYAHOCTI y KpUMiHanbHOMY cynounHCTBi (2002/1).

Cupomxina M. B. KomneHcaisi MOpabHOT KON Y KPUMiHATBHOMY CyAOYMHCTBI: MOPiBHSJIBHO-TIPABOBI
acniektH (2002/2).

Xasponrox M. I. Jlo nntanus npo CIOBHUK KpUMiHAIBHO-TIPaBOBHX TepMiHiB (2002/3).

Llenyovko b.A. CknanaHHs nokapaHb i mpobiema 3axucty mnpas joauau (2002/2).

Cropinku icTopii aep;xaBu i npaBa Ykpainu

Bosx O.1., /[3eiixo JK.O. Tonitaano-rpoMaceki oprann Ykpaincekoi Hapomnoi Pecry6Gmiku B ex3miti B
1920-1992 pp. (ictopuko-npaBoBuii acriekt) (2002/4).

My3uxa I.B. [luckyciiini muranHs ictopil nepxaBHocti Kuiewkoi Pyci (2002/2, 2002/3).

IIpaBoBa cucrema Ykpainu i MikHapoaHe npaBo

Jmumpice A.1. YOpuandauii MexaHi3M (pOpMyBaHHs 3BUYAEBHUX Ta CTBOPEHHS JOTOBIPHUX HOPM MiXHa-
poxHoro npasa: nutaHHs Teopil (2002/2).

JImumpice A.l. IHCTUTYT BU3HAHHS B Mi>KHAPOAHOMY IpaBi: CTOpiHKH icTopii (2002/3).

Mapmazos B.®@. Tlomyk KOHCEHCYCy 3 HalliOHATbHHUMHU MPABOBUMH CHCTEMaMH SK METOJ TIyMa4eHHs
(2002/4).

Mapyensk O.B. TactuTyT MicuieBoro oMmOyacMana: cBiToBi moneni (2002/4).

Oscrox O.M. Bixenui B €Bpori (2002/4).

Ceposa 1.1 AktyanbHi MiAX0QM 10 IPOTUAIT HelleranbHill Mirpauii Ha piBHI yHiBepcaJlbHUX HOPM MiXKHa-
poxnnoro npasa (2002/1).
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Yuoremapo K.1. CTaHOBIEHHS CHCTEMU KOHCYJIBTATUBHOTO 0OCITYTOBYyBaHHs Aepxas — wieHiB OOH y pe-
anizauii NpUHIMITY PiBHIIPABHOCTI XiHOK i yonoBikiB (2002/3).
Llenenv A.O. [lesixi npaBoBi acnekTH eBponelchKol inTerpauii Yipainu (2002/1, 2002/2).

Juckycii Ta 06roBopeHHst
Veenxo 1b. JlepxaBHO-1paBoBi iHcTUTYTH YKpaiHcekoi PCP y poku ToTanitapusmy: AucKyciiiHi nuTaH-
Hs (2002/2).

IIpo KuiBchkuii yHiBepcHTeT mpaBa
bobposnux C.B. 3i ctynentcbkoro x)utt (2002/1).
Ieoaii I'11. Kuischkuit yHiBepeuTeT npasa. [Himianis 2002. (Kopomxuii penopmadic) (2002/3).
Haropona Kuiscbkoro yHiBepcurety npasa (2002/4).

IOpuanuna ocBira B YkpaiHi. AKTyaabHi npo6aeMu
Topa I.B., Konecnux B.A., MeToan ynocKOHaJICHHS BUKJIaAaHHS KpuMiHamicTuku (2002/1).
Coxonos B.JO. CydacHi MyJIbTUMEiHHi 3ac00H Y BUBYEHHI iHO3€MHUX MOB y IOpUIMYHOMY By3i (2002/2).
bacaii B./[., 3enicko JI.1. TIpaBoBa KynbTypa Mail0yTHbOTO topricta (2002/3).

HaykoBa xponika

Tonosuenxo B.B. Koucturyuiiinuit Cyn YkpalHu——eAuHMA opraH KOHCTUTYyUidHOT topucaukuii (o
’sitol piunnni Koncruryuiitnoro Cyny Yipaiun) (2002/1).

Xapuenro B. @., Kizima H. B. YUeproBe 3acigaHHs METOJOJIOTiYHOrO ceMiHapy: «AAMiHiCTpaTHBHA pe-
(dopma: ctan Ta nepcnektusmy (2002/1).

Bycyiiok /I.B. Metononoriunuii ceminap “3emenbHa pedopma B Yrpaiui” (2002/2).

Iyxmuncoxuit M.O. 10 pokiB @oHIy CIIpUSHHS MiCIIEBOMY CaMOBPsIyBaHHIO B Ykpaini (2002/2).

Jliouu T.O. Tlpo BceykpaiHChbKy CTYOCHTChbKY onimmiaay 3 mpaBo3HaBctBa (3—5 kBitHs 2002 p.,
M. YepHisni) (2002/2).

@eodoposcvra O. BpakeHHs ydacHHKa X MiKBY3iBCbKOI CTYJEHTCHKOI HayKoBOi KoH(epeHuil «Hayka i
Buia ocita» (16-17 tpasus, 2002 p., M. 3anopixoxs) (2002/2).

Manuwxo B.M. HayxoBo-npaktuuna koHdepenuis “ITpaBo i kynpTypa Yipaiuu B XXI c1” (2002/3).

Iyxmuncexuit M.O., babinosa O.0. Hanexne pecypcHe 3abe3mneueHHs — HeoOXifHa yMoBa Ai€BOCTi
MmicueBoro camoBpsiayBants (2002/3).

bepsin I1.C. I1pobnemn KpUMiHaJIBHOT BiIMOBIAIBHOCTI 3a 37I0YMHH IPOTH TPOMAJICHKOI OE3MeKH 3a HO-
BUM KpHMiHaNbHUM KoZekcoM Ykpaiuu (2002/4).

YmoBu nposenerHs y 2002-2003 pokax V BceeykpaiHChKOro KOHKYpCy Ha Kpallle IOpUAUYHE BUAAHHS
(Indpopmauiiine nmosinomnenns Cninku ropuctiB Ykpainu) (2002/4).

Penensii

Baiimypamos M.O. TeputopiansHa rpoMaga KOHCTUTYIOIOUHI Cy0’€KT MiCLIEBOTO CAaMOBPSIAYBaHHS B YK-
paiui (Peut. Ha kH.: bamanos O.B. TeputopiaibHa rpoMaaa — OCHOBA MiCIIEBOrO CaMOBPsITyBaHHS B YKpaiHi:
Momnorpadis. — K.: [actutyT nepkasu i mpasa iMm. B.M. Kopeuskoro HAH Vkpainn, 2001. — 260 c.) (2002/4).

Binvuuncoxa I.B. Baromuii BHECOK Y po3BUTOK ropuaruHoi Hayku(Per Ha kH.: FOpuouuna enyuxnoneois.
B 6t. /Penkxon. 10.C.1lemmryuenko (ron. pemkon.) Ta iHmi. T.4.— K.: Vkpainceka enumkinonenis, 2002)
(2002/4).

Bucoywruii O.@. Becrdanschka KOHQITYpalist MiXKHAPOIHOTO TpaBa: icTopis BUHUKHEHHs (Penen3is Ha
KHUTY: [mumpies A.1. Bectdanbcokuit Mup 1648 poky i cyyacHe MixkHapomHe mpaBo: Monorpagis. — K.,
2001. — 426 c.: in. 27.) (2002/1).

Bisuapux M.M. PeBontouiiiHnit KOHCTUTYLIOHAI3M B icTOpii BiTYM3HAHOTO nepkaBoTBopeHHs (Per. Ha
MoHorpagito: Muponenko O.M. “BUTOKN yKpaiHCBKOTO PEBOJIOUIHHOTO BiTYM3HSHOTO JeP)KaBOTBOPEHHS )
(2002/2).

Tonanuyyx C. CniagkoBe mpaBo: Teopis i mpaktuka (Pen. Ha MoHorpadiro: @ypca C.AI. Ciagxose mpaBo:
Teopis i mpaktuka. — K.: Atika, 2002) (2002/2).

JImumpice A.I. ®Opithod Maliep: KypHaNICT-TITONMUCENb MEPEJIOMHUX MONITHUYHUX MOmid KiHmsg XX
cronitTs. (Pew,Ha xu: IIpuobpecmu éeco mup: COOpHUK cTaTel K 100uIer0 HeMeLKoro myonuuucra ®@puteo-
(a Maiiepa / Mopr P. MeTTke (M3garens u coctaButens). — M., 2002. — 312 ¢ (2002/3).

Konunenxo O.JI. Be3nocepenHs qeMoKpartis ik OCHOBa JeMokparii B Ykpaini (Peu. Ha kH.: Koncmumy-
yitiHo-npasosi GopMu Oe3rnocepenHpo1 JeMokparii: mpobnemu teopii i mpakTuku. o 10-i piuHMLi He3amex-
HocTi Ykpaiuu. — K.: [HcTuTyT nepxasu i mpasa im. B.M. Kopenpkoro HAH Ykpainu, 2001. — 365 (2002/3).

Opuyvkuii O.@. 1likaBe qoCHiHKEHHS B rally3i MiCIIEBOTo caMOBpsayBaHHA B YkpaiHi (Peuensis Ha mo-
Horpadiro: hamanoe O.B. TeputopianbHa rpomMaga — OCHOBA MiCIIEBOrO CaMOBpsyBaHHs B YkpaiHi: MoHo-
rpadis. — K.: [HctutyT nep>kasu i mpasa im. B.M. Kopeuskoro HAH Ykpainun, 2001. — 260 c.) (2002/1).

Hami roBinapu

o 75-pivus Bix nHs HapomkeHHs Bitanis IBanosnua Cemunka (2002/4).

Jo 70-piuus Big aus HapomxeHHs [ennanis Onexkcanaposuya MypammHa (2002/4).

XKurrs — ne tBopuicTs (o S0-pivust Big qus HapomkenHs Ipuan OnexciiBru Kpecinoi) (2002/3).

IOBineii 3nanoro Buenoro. ([lo 70-mitTs Bim mHs HapomkeHHA SlpocnaBHu MukonaiBau llleBueHKo)
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